











deposits? A corporation buys a whole apartment complex with tenants and never reads the
leases that they will take the property subject to? Defendant was buying residential premises.
These are dwelling units. People live here. The fact that they havé paid security deposits is not a
shock. Did anyone read the leases? Presumably, that answer is in the negative because if
someone would have read the leases it would be apparent that the lease had a unique clause
addressing the recoupment of any security deposit. |

‘The fact that this went through foreclosure will not bar plaintiffs from claims under R.C.
5321.15 and other contractual obligations. There is a lease. The lease is a contract. The lease
specifically addresses what is to be done with the security deposit. Tenant is to look to the new
owner for retum of the security deposit. How were plaintiffs to protect theﬁxselv&s during the
foreclosure action in assuring their securityvdeposit_s got transferred to the new owner? Further,
“It is the settled rule in Ohio that a purchaser of land which is in the actual possession of a third,
party, known to him, is chargeable with notice of any equitable title of the party in possession
whatever the same may prove to be.” Endersby v. Schneppe, 73 Ohio App.3d 212, 596 N.E2d
1081 (3™ Dist. 1991). Citations omitted. Plaintiff’s right to the security deposit is equitable.

The lease provision dealing with the security deposit is not an attempt by the Voonu-acting
parties to waive Ohio law (security deposit is a personal pledge and does not obligate the
subsequent purchaser) but was entered into by the parties as a valid provision in their lease. This
was an additional term under the rental agreement. Pursuant to R.C. 5321.06, this is
penmssible The prov1s10n is consistent with Chapter 5321 and is not prohlbxted by any other
rule of law.

The lease provision included in the contract became so attached to, and inherent in the
land that any subsequent owner would be obligated to perform it. This lease provision is of such
a nature that it shall run with the land as the parties must have intended that this covenant should

run with the land. There is no issue of contract mterpretauon The lease is not ambiguous and
must be enforced as written.

There was a definitive relinquishment of the right to go after the previous owner for the
return of the security deposit and the duty would remain on the current owner.

Thercfore, the magistrate recommends summary judgment be granted in favor of
plaintiffs against defendant Freddie Mac. The court has read the rental agreement. It is not
ambiguous. Regarding the security deposit, the tenant is to look to the new owner for retum of

any amount owing. Accordingly, all causes of action have been addressed and no issue of
material fact is left to determine. The issue of damages will be set for a hearing in a subsequent

entry.
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DATE: 7/31/2013 HON. AMANDA L KUHN
MAGISTRATE

NOTICE: WRITTEN OBJECTIONS TO THIS DECISION MUST BE FILED WITHIN FOURTEEN DAYS OF THE
FILING DATE OF THIS DECISION. THE OBJECTIONS MUST BE SPECIFIC AND STATE WITH
PARTICULARITY THE GROUNDS OF THE OBJECTIONS. IF YOU OBJECT TO A FINDING OF FACT, A
COPY OF THE TRANSCRIPT MUST BE PROVIDED TO THE COURT PRIOR TO CONSIDERATION OF THE
OBJECTIONS. A TIMELY AND SPECIFIC OBJECTION IS NECESSARY TO ASSIGN AS ERROR ON APPEAL
THE COURT’S ADOPTION OF A MAGISTRATE’S FINDING OF FACT OR CONCLUSION OF LAW.
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