Montgomery County Common Pleas Court

General Division
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

BASTCARE 11, CASENQ. 2005 CV 5424
Plaiauff, JUDGE CONNIE S. PRI" E
MAGISTRATE DAVID H. FUCHSMAN
."f:“_

MIKAEL SHOCKLEY MAGISTRATE'S DECISION

Defendant.

TO: Honorable CONNIE S. PRICE
FROM: Magistrate DAVID H. FUCHSMAN
This matter is currenily before the undersigned Magistrate pursuant to Rule 33 of the
Ohie Rules of Civil Procedure and a general order of reference filed by the Court on April 19, 2004
I Procedural History

Plaipuiff East Care IT] initiated this action on july 1, 2009 by filing a forcible entry and

Getziner action against the Defendant, Mikael Shockley, seeking restitution of the premises jocated

at 2608 Spring Valley Pﬂ\e Miamisburg, OH 45342, Plaintiff’s Complaint also coniains 2 claim for

damages against the Defendant for $345.47 as of May 28, 2009, plus additional rental {ees in the

amount of $181.00 per month as they come due. Defendant, Mikael Shockley, filed an Answer to

Plaintiff’s Complaint on Tuiyv 7, 2008,

The eviction hearing portion of the case was originally sei for July 10, 2009, However, by
agresment of the parties, the hearing was rescheduled for July 28, 2009. The hearing occurred as
scheduied and was set to resume on August 6, 2009, However, due to the iliness of Defendant,




Mikae! Shockley, a Motion for Continuance was granted. The hearing resumed on Augusi 18
ZOUEL,
II.  Findings of Fact

The Magistrate first heard testimony from Jennifer Sutton. She is employed by Eastway
Corp., which is the mental health facility that owns the Easteare 111 apartment complex. Sheis the
apariment manager, and has worked for the company for nine years. Her duties incjude leasing,
mvolcing, maintenance, and apartment management. Easicare 111 is 2 government subsidized
apartment complex specifically created for individuals with mental disabilities. The Defendant
resides at Eestcare III due to a number of health problems coupled with schizoaffective disorder, 2
menia! disability that causes the Defendant to hear voices in his head. The total rent amount each
month, for the unit, is $450.00. However, Mikael Shockiey is only required to pay $181.00 each
menth. The Secretary of Housing and Urban Development (“HUD™) pays the remaining $279 .00
every month.

Jennifer Sutton stated that she has known the Defendant, Mikael Shockley, since 2002 when
he first became a resident of Eastcare I For the duration of his tenancy Mikael Shock}e; has

esided a1 2608 Spring Valley Pike, Miamisburg, OH 45342, Mikael Shockiey’s most recen: lease

was signed on Apri! 1, 2009. (Plainnff™s Exhibit A).

Included in the lease is a lease agreement between Eastcare Il and Mikacl Shockley stating
that rent 1s due on ihe first of every month. However, it is company policy to give a ten day grace

. . <A . - s N rrew th o . : o .
period to residents. Rent is not considered iate until the 10" of the montl.  Jennifer Surton stated

that this grace period exists because many residents rely upon government assistance of some kind
h ! P

to pay their bilis. She explained that residents typically don’i receive this check in the mail unt} the

Poed s o
3 or 4% of the month.




Easteare I has 2 policy when dealing with residents that havs failed to pay rent on time,
which 1s outlined in an agreement to lease which is signed by the tenant and landiord. If the
resident has not paid by the 10%, Plaintiff mails a “First Offense Late Notice” letter to the tenant
stating that the rent has not been paid, a reminder of the apartment’s policy, and the total amount
due at the time of the letier. If by the 20" of the month the rent stili has not been paid, Plainti
mails out a “Second Offense Laie Notice.” This letier conizins much of the same information as the
firsi. This second letter typically gives residents until the 10™ of the upcoming month to pay the

iate rent. Jennifer Sutton explained that 1f a resident has not paid by the date stated on the second

tetter, it is company policy to issue a 10-day Notice of Termination of Tenancy for non-payment of

rent. This 10-day Notice 13 malled to the tenant and posted on his/her front door explaining that he
must leave the m ernises due 1o a material noncompliance with the lease. Additionally, = tenant is

not permitied more than two late notices during any 12 month period. A third Jate notice within the

2 month period results in a 10-day Nofice of Termination of Tenancy

[y

The notice and termination proceedings are listed in the izcase and written on the notices, but
Eastcare 1T failed to demonsirate any regular use of this process. The lease agreement signed by
both parties does contain a clause dcaunc with this issue. Section 20 of the lease provides

Failure of the LANDLORD to insist upon the strict perfonmance of terms, covenants,
agreements and conditions herein contained, or any of them, shall not consiitute or be
construed as a waiver or relinquishment of the LANDLORD s right thereafter 1o enforce and
ch t erm, covenant, agreement, or copdition, but he same shall coniinue in full force and

Fven with the clause in place, Eastcare [II was lax i uphoiding the rules iisted in its own

lease agreement. In 2006, Mikael Shockley failed to pay rent on time and contunucusly camied a
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back balance due on his account for the months of April, May, June, and July. {Defendant’s Exhibit

he only received one notice letier during this peried dated lupe 19, 2009, (Plantiff's
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Exhibit B). Furthermore, he received a notice letier from December 13, 2006 stafing that he owed
$281.12, however Jeanifer Sutton staied that he should noi have received this letter because his
account was up to date at that tume.

The 2007 records demonstrate the same patiern. Mikae! Shockley failed to pay rent in
January and no late notice letter was sent. Additionally, in February through April Mr. Shockley
owed a back balance on his account and was never issued a late notice. In August. M. Shockley
failed 1o pay his rent at all. (Defendant’s Exhibit 1}. He was issued a notice on August 14 and
August 23. (Plaintiff’s Exhibit B}. This amount was paid or September 10, 2007

In March 2008, Mikael Shockley only made a partial payment 1o his account and had a
balance of $62.00 remaining on his account. No notice was issued. In June, the Defendant fatled to
make another rent pavment and received no notics letter, In July, he made a partial payment to his
account but still had a $70.00 balance remaining with no letter sent. The Defendant failed te pay
rent in both the months of Angust and September 2008. No notice letiers were sent during this
period. Mr. Shockley mads partial payments to his account in October and November, but still
carried a back balance. Then. again, in December, he failed to make a rent payment and no noiice

was issued. Additionaily, Bast Care 1II's ledger shows that Mr. Shockley reached his third late

within 2 12 month period on August 14, 2008, bui ne 10-dayv Termination Letler was sent

(Defendant’s Exhibii 1).

The vear 2000 staried a little better for Mr. Shockley’s account. He aciually carrizd credit

S

on his account balance for the firsi three months of the year. However, Mr, Shockley failed to pay

rent for the month of April. Jemmifer Suttor began the late notice process against Mikae! Shockiey

on April 15, 2009 when she mailed a first offense letter. The letter stated that Mr. Shockley had
unii} April 20, 2009 to pay $148.0C. (Plaintifi"s Exhibit C). Mr. Shockley oniy owed §148.00
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instead of the full rent amount due w a credit on his account from a previous month’s overpayment.
{Plaintiff's Exhibit G). Then, on April 29, 2009, Jenmifer Sutton sent a second notice letter to Mr.
Shockley. This letter staied that he now owed $329.00 and that if he didn’t pay the sum by May 10,
200% that he wouid receive & 1{-day Notice of Termination of Tenancy for non-pavment of rent.
{Plaintiff's Exhibit D).

Ms. Sution testified that when May 10, 2009 arrived, she stiil had not received any form of

payment from Mr. Shockiey., Therefore, on May 28, 2009 she matled Mr. Shockiev a Notice to

‘U

Leave the Premises letter. Additionally, this jetier was posted on his front doer by Ms. Sution’s

“assistant, Crystal Crisenberry. The letter states that Mikasl Shockiey was to leave the premises on

or before June 2, 2009 on the grounds of material non-compliance with the lease and for non-

pavment of rent. The jetter aiso explained that if Mr. Shockley failed to leave the premises by the

-squired date, that an eviction action could be intiated against him. (Plaintiff’s Exhibit F).

Mikael Shockiey did not Jeave his apariment on or before June 2, 2005, He testified that he
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¢id not leave for a number of reasons. First, he does not remember receiving the first or second late

notice jetters from Jennifer Suiton. Second. on April 28, 2609 Mr. Shoci

order for 3201 Q0. (Plamufi’s Exhibit I). In hus testimony he states that he sent this money orde;
ihe tandiord, however Eastcare I never received the money order.

The money order receipt provided by Mr. Shockiey does not conclusively show that he
attempted ic pay his rent for April ané May. Crystal Cnisenberry, Ms. Sufton’s assistant, testified

that she spoke to Mr. Shockiey around the 15% of April. In the conversation he stated that he bad

o

sent & money order, and they shouid be receiving i soon. But, the money order did not cover the

san

toral amount owed for April and May’s rent. Mr. Shocklss

writien a letter wit

¢ amount by May 22, 200¢ and enclosed it with the money order. He |
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stated that he couldn’t pay both April and May’s rent in full because he needed to purchase a new
ielevision. The money order was never cashed, but Mr. Shockley did not leam of this until after the
eviction was filed when his attormey informed him of the matter.

In mid-June, Ms. Sutfon went tc Mr. Shockley’s apartment 1o replace a smoke detector. Mr.

Shockley was in the apartment during this visit and atiempied to rectify the situation with the
p Y 3

apartment compiex. He told Ms. Sufton that he wished that she would just let him pay what he
owes and put everything behind them. Ms. Sutton responded that she could nol do this because the

termiination letter had already been cxecuted. At this point, Mr. Shockley did not have a check in
hand and merely stated that he wanted 1o pay. However, Ms. Sutton testified that even if he did
hand her a check she would not have accepted it. As of August 19, 2009, the date the hearing

Py ¥

concluded, Mikae! Shockley was stili residing at Easteare III. He has not paid rent since February

23, 2009 which covered the month of March and $33.00 oward April's rent
11,  Conclusions of Law
A. Eviction

CF
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24 " R.

247.3 provides that a landlord may not terminate any tenancy in a subsidizecd

ves

project excepi upon the foliowing grounds: material noncompliance with the rental agreement, or

other good causs. Under the regulation, material noncompliance includes nonpayment of rent or

any ofher financial obligation dus under the renta} agreement, inciuding any porilon paid beyond the

grace period. However, equity abhors forfeiture and will onl

izcree it when such action is clearly

equired. See Peppe v. Knoepp., 140 N.E.2d 26, 27 {Ohic App. 1956).

In federaliv subsidized housing, it has been held thay 24 CF R § 247.3 reguires “good
- fach] o & <

cause” for termination of 2 lease. Nonpayvment of rent might not, by itself, p

‘good cause™ for evichion. See Rea: Properties Servs. Momt,




This “good cause” condition imposes on a private landiord who operates a public housmg
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project a limitation not ordinarily found in private leases. Private landlords receive consideration
for this additional condition in the form of rental payments from the Federal Government that are
both ample and regular. Therefore, requirement of “good cause” does not impose a condition for
which the landlord has not bargained or been paid. Furthermore, it is _justiﬁed as a reasonable

recognition fhat persons who must use public housing are subject te irregular and reduced incomes

T D

are require special accommodations. See, Fairborn Apts. v. Herman, 1991 Ohic App. LEXIS 333.

Due to the “zoed cause” condition, a courf may take inle consideration the circumstances

surrounding the alleged breach of a rental agreement. To justify “geood cause™ for eviction, Eastcare

‘or the months of April and May, 2008, They ciie

"y

II1 relies upon Mr. Shockley’s missed payments

»

Section 20 of thelr lease agreement which states that the failure of the landiord to require surict

© strict compliance in the. . Howsver, it

povy

complignce with the lease does not waive their right

A
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is 2 general rule that where a landiord acquiesces in the making of belated payments of rent, in

departure from the express ierms of the lease, for a length of time and under circumstances

establishing a course of dealing upon which the tenant may rely. the landiord cannot forfeit the leass

for non-payment of rent. If the landlord wants to make use of the

one must Tirst warn the i

little or no recourse by Bastcare IT1. In 2006, Mr. Shockley was late or otherwise behind during four

k3

qe ate notice. The patiern continued in 20067 and 2008 when NMr.

Shockley was sither 1aie or carried a back balance for thirteen months and received onlv twe late
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notice letters during this two year period. Therefore, it was reasonable
upon this lengthy patiemn of accepted late pavments.
Since Mr. Shockley reiied upon the established history of late payments of rent, Easteare II1

was required to give the Defendant wamning of its intention te begin strictly complying with the

terms of the lease. This is especially true given Defendant’s mental deficitis. However, the landiord

rd’'s faltureio
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di€¢ not do this before starting the eviction action agamst Mr. Shocklev. The

warn before beginning an eviction action keeps the nonpayment of rent from rising 1o the leve of

o
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“good cause” as required by 24 C.F.R. § 3, therefore it is the Magistrate’s decision not to grant the

eviciion.

IV. MAGISTRATE’S DECISION

IT IS THEREFORE THE DECISION OF THE MAGISTRATE:

1) Plaintiff’s request for 2 Writ of Restitution be denied, at this time. and the case
shall be administraiively dismissed subject to reactivation upon a motion filed
by either party.

2} The Defendant shall remain current on his monthly rent obligatiop and pay an
extra $100.00 per month until the net arrearage is paid in full. Both the current
rent and the $100.00 pavment, per month on the arrearage shall be paid to the
Plaintiff no later than the 3™ day of each month, beginning with the month of

December. Should Defendant fail to pay, as ordered herein, Piaintiff may fiic a

motion to reactivate the case and to seek reconsideration of denial of the writ of

restitution.

o0



K} At that time, should the Court determine that Defendant has failed {o remain
current on the obligations set forth herein, there is a strong likelihood that the

Writ of Restitution will be granted.

4) Costs of this action shall be divided by the parties, equally.
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David H. Fuchsman, Magistrate

1 of the Rulss of the

™ -

Counse! and Defendants are referred 1o Civil Rule 33 and Rule 2.5

tad

Monteomerv County Commorn Pleas Coust reeerding the filine of obiections 1o the Magistrate’s

Decision,

A party shall not assign as ervor on appeal the Court’s adoption of any finding of fact or

conclusion of law in that decision. unless the partv tfimely and specifically obiecis to that finding or

J

conclusion as required bv Civil Rule 33(E¥Y 3L
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CHRISTINE M. MCLAUGHLIN
ATTORNEY AT LAW
2000 COURTHOUSE PLAZA NE
P 0. BOX 8801

AYTON, OHIO 453401-8801

(937) 443

Atiorney for Plantifl

MICHAEL R. GBURTON
«&TmOR\ Y AT LAW
333 WEST FIRST STREET
Q”'TE 300A

YAYTON, OHIO 45402
1‘3"" 228-8088
fmo ney for Defendant

MAGISTRATES OFFICE {937) 225-4168
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