


Creative Philanthropy for Attorneys

Using the ¢y pres doctrine for charitable purposes

LAST NOVEMBER,

an article in The New York Times prompted con-
sternation among certain circles in the legal pro-
fession. Adam Liptak’s “Doling Out Other
People’s Money” called attention to the law of
charitable trusts, specifically the doctrine of cy
pres. Liptal’s article suggested abuses of judicial
power regarding cv pres, and did little to highlight
the positive aspects of the ancient legal doctrine’s
modern-day applications. Here, we'll examine
the roots of the ¢y pres doctrine, its evolution and
how cy pres can be an instrument of justice and
community development tool for Northeast
Ohio attorneys and judges.

What is “cy pres”?

Cy pres is from the French term “cy pres comme
possible or “as near as possible” Itis a term used
in the Iaw of charitable trusts. For instance, if a
charity that was specified in a will no longer ex-
ists, the law can allow the estate’s money to be
used for a similar cause under the cy pres doc-
trine. In class action lawsuit, if there is to be'a
payment of damages to class members, a fund is
created. After class members’ claims are paid,
there is often an amount remaining. In the con-
text of class action litigation, cy presis a court ap-
proved method of distributing a damage fund
when the original purpose cannot be achieved.
Judges and class counsel can recommend that
residual funds be distribq_ted to the “next best”
use.

k is also common for the cy pres remedy to be
used for the entirety of the statutory damage
award when the amount of damages to each class
member is too small to warrant distribution, Or,
the parties may agree that a case should be set-
tled through payment to a representative third

party (i.e., a charity).

Ohio Rules of Civil Procedure and Ohio Law do
not codify the uses of cy pres funds from class ac-
tion lawsuits, but there is precedent for and ex-
amples of cy pres distributions in Ohio. Recently,
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the largest cy pres distribution in U.S. history was
granted through a Northeast Ohio court: a $52
million class action settlement provided $14 mil-
lion in ¢y pres funding for various charities. (see
photo and sidebar: “Largest Cy Pres Award in US
History™)

Evolution of cy pres

Cy pres has evolved rapidly in the context of class
action lawsuits (also known as the “fluid recavery
doctring”). The courts have broadened their dis-
cretionary powers beyond the narrow limits of a
“next best use” notion. Today, courts allow dis-
tribution of cy pres funds for a wide variety of
charitable or justice-related causes. Cy presis also
been expanded and used in the context of in-
junctive refief or punitive damages.

For leftover funds in a class action lawsuit, there
are four choices a judge can make with the re-
maining funds:

sextra money is given back to defendants
=extra money goes to the government

- sthose who had claims who were located
could receive a bit extra

sleftover funds could be designated to chari-
table programs that would indirectly help
the entire class

Cy Pres: Instrument of Justice

Liptakls New York Times article questioned the
actions of Judge Harold Baer Jr., who oversaw $6
million of unclaimed funds from a settlement of
an antitrust class action lawsuit. Masters v. Wil-
helmina Model Agency, Inc. involved thousands
of fashion models. 'The settflement of $22 million
was from modeling agencies that allegediy vio-
lated laws against price fixing by adopting uni-
According to court
document, fewer than five percent of class mem-
bers eligible for settlernent moneys submitted
claims. Judge Baer had to make a decision:
should be funds be given back to the defendant,
the government, the five percent of the class that
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filed claims or charity? Tudge Baer elected the
charity option, and focused the funds on charities
familiar to the modeling world (eating diserders,
substance abuse, etc.)

Liptak and others can have a good chuckle at
Baer’s “next best use” - but asa legal community,
we need to focus on the importance of this ges-
ture to the preservation of justice.

Broad discretion as to the distribution of cy pres
funds have significant societal benefits. Most im-
portantly, the deterrence goals of the law are met.
Additionally, through the court, the defendant

- should not be unjustly enriched, and the defen-

dant should be required to pay the entire liability
regardiess of the number of class members who
are located.

‘Therefore, with leftover funds designated to char-
itable programs, there is a socictal benefit which
develops for those class member who were enti-
tled to the money which constitutes the residual
fund, even though they could not be located.

The Supreme Court of California in Stafe v. Levi
Strauss & Co., 715 P2d 564 (Cal. 1986), discussed
the cy pres doctrine as a means to distribute liti-
gation benefits to a class. Asto residual funds, the
court suggested that the best method of distribu-
tion would be to establish a consumer trust fund
“which weuld engage in consumer protection
projects, including research and litigation.” This
method would put the funds to their “next best”
use by providing indirect benefits to silent class
members while promoting the statute under
which the suit was brought. The court did recog-
nize, however, that establishing and administer-
ing such a trust fund would be costly and that
some courts avoided these costs by distributing
residual money to established private organiza-
tions.!

‘The Levi Strauss Court recognize the important
policy concerns favoring the use of ¢y pres:
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Fluid recavery may be essential to ensure that the politics of disgorgement
or deterrence are realized. [citation omitted.] Without fluid recovery, de-
fendants may be permitted to retain ill-gotten gains simply because their
conduct harmed Jarge numbers of people in small amounts instead of small
numbers of people in [arge amounts.

The Levi Strauss holding was later codified, and expanded in California
Code of Civil Procedure.*

Since Levi Strauss, millions of doHars have been distributed to charitable
programs through cy pres distributions. Additionally, some states have
adopted legisfation directing cy pres awards to be distributed to indigent
criminal and civil legal services.®

Cy Pres in Northeast Ohio

The Legal Aid Society of Cleveland has benefited from some significant cy
pres awards, and works continually to educate the bench and bar about the
impact these awards have on the community.

Cy pres funds directed to Legal Aid or other justice-related programs in
Northeast Ohio support the unknown victims of the class action litigation
and supports programming which benefits Legal Aid’s larger client-base.
Legal Aid’s clients are low-income individuals. Low-incorne people are
often victims of unfair, deceptive, discriminatory or predatory consumer
practices. Legal Aid protects the elderly, immigrants, the working poor and
other vulnerable populations against fraud and abuse. Legal Aid advises
low-income people about their rights and responsibilities as consurmers,
and promotes fair banking and credit practices as well as investment in dis-
advantaged communities. ~

Cy pres distributions to Legal Aid highlight justice issues and the benefit to
the community is lasting. Over the next few months, Legal Aid will be
doing more community education and outreach about cy pres models, char-
itable causes benefiting from cy pres, and how cy pres helps the community.
|

Melanie Shakarian is an attorney and director of development at The Legal Aid Soci-
ety of Cleveland. She can be reached at melanie.shakarian@lasclev.org.
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