IN THE MUNICIPAL COURT OF FRANKLIN COUNTY
- " coLuMBUS, OHIO X

I b !

KELLY J. SCHULTZ, etal, | o i 2
Plaintiffs, . CASENe. zmcv:mvsv
v . JUDGE VanDerKarr
LAWRENCEEARLWURDBOW, BT
Defexidant. ; . 1

M“-’_SDMBAQ_REM .
Thzscausccameonfor]xmngbeforehdge\’anDeﬂimonOcto‘buZS 2010. Attorney |

© Paul Wilkins and certified legal mtem Melissa Englund represented plamt:ﬁ's Lawrence Earl

Wurdlow B.ppeared on behalf of bmself Based o the swomn testimony taken, the court finds as

follows:

. Findings of Fact
1, Plaintiffs are former nena;xts at defendént’s property at 38 E. 17th P%ilre., Apt. #42,
Colurmbus, Okio 43201 ! o ‘ '
2. The plaintiffs are “tenants” as defined by R C. 5321.01(4) and defendant is & “Landlord”

s defined byRC. 532L01(). | E ;
3. The apartment rented by ' lamnﬁs Was 2 “‘rcs:dennal premises”™ as déﬁned byRC.
: ; ;

i
vE

4. The original term of the thnancy ran from August 31, 2007 fhroughiAugust 31, 2008,

5321,01(C).

PO S

5. Asprovided by the texmsgof the rental agreement, the plaintiffs deposited ! ited with the
defendsnt the amount of $350.00 es & “sccrwity deposit” as defined By R C. 5321.91(E). T

]

H "

i




. o
f : |
l A

6. Following an inspection hy City Code Enforcement that revealed borh plaintiffs could not

continue to occupy the prem:ses, plaintiffs and defendant entered mﬁo a written
agreement terminating thc lease on May 2, 2008

7. On the 30 day of April 2qos possession of the premiscs was deI:vcde to the defendant

and on the 2™ day ofMay{lOOS the rental agreement was zmnatedJ
8. Plamtzﬂ' pmvxded to thz defendam in writing a forwarding address and refurned all keys,
9, Defendant did not returmn tﬂe security deposit, but made a series of deduchons from it for
| Iong distance charges ($53.51), unpaid gas ($41.34), the rcplacementu}ost of 2 couch
(875),a lamp ($15), and cle}mmg scrvices (8276.54). None of these iharges Lave been
substantiated by the ewdence presented, '
10, Plaintiffs retuined the preunsw in better condition than they received § it

£ I
} Canclusmns of Law
l

The party who brings an achon must prove the a]legatmns in the comniamt by a
preponderance of the ev:dence In acase such as this oae,thcte:xantmustpzdvethe existence of
arental agreement, that & gecuity deposxt was paid, the lease has ended, the tcnant provxded to
the landlord in writing a forwardmgi adgress, and the landlord has failed to ret?rn the security
deposit. The landlord bears the burden of proving the right to withhold any poinon ofthe

security deposit pursuant to R.C. 53i1 16. : k

Based on the ev1dcncc pmontcd and aﬁcrwmghmg the credibility and! dmcanor ofthe

witnesses, the court concludes that the defendant wrongfully mthheld $350 Ooqfcom the security
deposit. plaintiffs entered their leese ‘into evidence and provided twtxmony thak,proved that they
entered i into 2 rental agreement and Wete tenants of defendant, defendant was t&b lendlord of the
rented prermses, they deposited with defendant & security depos1t in the amount of $3 50.00, the
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Al
rentsl agreement wastcmnnmd,,plmtxffs provided defendant mﬂ:wnttennoucc ofa
forwarding address, and defendan‘t has not refurned the security deposn 10 plmnuﬁ's Defendant

provided 2o evidence to comadxctmyofthe&ctshswdaboveandmfwt, bonducted&emalas

if all of these facts were true, Th:rcfore piaumffshavemotﬁmubmdenofrroofforthcmum
;

of their " security dcposzt
Defendant provided testuntmy about damages to the spartment aﬂcgadly done by the
plaintiffs and produced several documcnts mcludmg photographs and an mvbme Tor repair and
cleaning of the : premises in support}ofhxs allegations. Plaintiffs also produceg pictures of the
Premises taken at the time they moved out of the prcmxsw and provided tesbmony of the
condmon of the premises at the tnmc they moved mﬁo the epartment and whild they lived there
 This Court finds plmn:tlffs tesﬁmony and ewdwce persuasive and deﬁhdant's
mpexsuasxve ’I‘he evidence provxded by all parnm shows an apartment in tsrrible disrepair. All
of the appliances, ﬁxturos and ﬁlmztme in the apamnent are old and batrely uscqblc The
photographs of the Litchen counter, pechng paint, and the exterior light and staits illustrates the

i :
In contrast to the poor mamte?ance of the property, plamtiffs’ pxctum siiowthat they left
the premises as clean as could be a:péctcd under such conditions, Whﬂe plamtiﬁ testified that

the prcmxses were delivered to them i m a very dirty. condition, they produced pumlres of the

deplorable condition in which defmcfan: maintained the property.

bathroom, htchen sink, microwave, a&d stove that showed that they returned ﬂq ppartment o
defendant in a clean condition. .5
| Defendant produced pictures tht he alleged showed that plaintifs lof the premises dirty
and in peed of repair However, his documents are directly contradicted by his photographs

plamtf& photogmphs and othcr evxdence For mstance defendant pmduced 2 pictm'e of a sink
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with some dirt init. In contrast, plamtﬁ‘s produced photographs of a clean $m1c frec of dirt.and
debris. Defendant produced a pmturc ofa ﬂoor lamp that he alleged was damaged by plaintiffs:
However, plaintiff’s pictures show the Jamp standing and lit, : :
' For these reasons, the Court finds that defendant has not sustained hié brrden to prove the
damages that he alleges were caus;edbypla.muﬁ“s and the court amdspla.i)?fﬁsthgﬁxﬂ amounI
of their security deposit of 3350.0%) plus an additional $350.00, court costs m&mst, and attormey
foes pursuant to R.C. §32116. ¥ ‘
Because the security dcpogxtwas wmngfully withheld and because phfmnﬁ complied
with the nofice provisions of R.C. 15321 16, plaimiffs are entified o an awa:a! of reasonable -

attorney ﬁees pursuant to the sﬁatufc and to Ohio casé law, Smith v. Padgernt (1987) 32 Ohio St.3d ’

344. Indetermining a reasonablé award of attomey fees, the court should ¢onsider ‘he time
spent by an attorney and a rcasona'ble rate to.be chargcd for that time.” Yarifr v. Cooper (1988)
61 Ohio App. 3d 609, 615, (quoting Bierlein v. Alex's Continental Inn, Inc. {1984) 16 Ohio App.
" 3d294, 302; 474 NE.2d 1273). 'Ihc court should then consider the fastors Ested in Ohio Rulﬁ
of Professional Conduct 1.5(2):

i . h

1. The time and labor reqpired, the novelty and difficulty of the que%uons involved, and
the skill requisite to perform the legel service properly.

2, The likelihood, if appatent to the client, that the acceptance offhdpmm
employment will preclbde other employment by the lawyer,

Thcfccmstomarﬂychargcdmthelocalﬂyforslmﬂarlegalsmdes

The amount involved nd the results obtained.

The time limitations imposed by the cliettt or by the circumstancs.

The pature and length 6f the professional relationship with the client.

The expenmce, repmtwn, and ability of the lawyer or lawyers H@szormmg the

sexvices, §

Whether the fee is ﬁxeﬂ or cunimgmt. ¥
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Not all of these factorsmﬂbeapphcablcmallwses The trial courtbasﬂ};dxscreuento | :

determine which factars to apply ! and in what manner that application will a&‘ect the mlculanon
of fees. Bignerv. Tn-Caunty Toyora, Inc. (1991) 58 Ohio St, 3d 143,145, 569 N.BE2d 464.

The court has cxamined tHe Surnmary of Plaintiffs Attomey’s Fees #d the testzmony of

expertmmcss Edward Forman, Mr Formantestxﬁedthathchaslmownplax ? attorney Paul

ORI e PR Bhrd Uit =47, 2 2omy vs

Wﬂhﬂssmcctheyweremlawschool that Mz, Fomanwasadmt:edtopmhucexawmomom
2003; that be is & landlord as well hs alawyer; that he has experience with Iéndlord tenzmt law;
that he has called M, Wilkins to r&quest advice on landlord tenant issues; thplthe;s o~
cavnseling a class action with Mz, mﬂhns that he is familiar with Mz, wmctns skillssan
s:tﬁomcy'ﬂthr Wilkins® hcurlyratc of $200 mw:llbclowthehourlymtccba:gcdbylvfr
Forman and ynderrates Mr, ‘W‘xlkms skill and experience as attomey; andthatthetotal
amount requested in attorney feesxsreasonablc. TheoomtﬁndsMx meaniiobeancxpcrt
witness and his testimony petsuasrve The hourly rates for the work complete&? by Mr. Wilkins of
I

,v
e

$200. 00 and $75,00 for his legal i mtems are reasonable,
Turning to the factors hsted]m Ohio Rules of Professional Conduct 1 $(a), the court finds

that the award of attomey fee.s of $i4 782.50 is reasonable considering the la!l?r required to
represent plaintiffs and the nature and length of the professional relationship bigtwccn Mr,
Wilkios and plaintifss. Mr. Wmans‘has represented plaintiffs for more than Wo years, Tn that
ume period, Mr, Wilkins was reqmred 10 commait an exuaordmary amount ofmime to obtain
disoovery and respond to confusing énd unclear motions filed by defendant, Dﬁfendam was
. largely responsible for the largenmﬁba of hours spext by M. Wmmsthmugﬂ‘ms refusal to
provxdc discovery, his many monons and appeal. ' '
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M. Formmtesﬁﬁedmtheexpenence,reputanon,mdabmtyofﬂzcm Wilkins as well
asthefeccustomarﬂychargedforsmﬂarlegalscmm Thstagremthatm Wilkins is an

experienced and able attorney who is charging a reasonable hourly rats, Mr{ k?orman further

testified that the total amormt:bm&edfo:th:smebyl\& Wﬂhnsxsmorcfﬁanreasonable Thc
court agrees, ‘

-
BELIBAACIIN G IS wvaiede mpy o

Finally, the court rules the gmount in controversy in this case is less :'Ju?portmt than the

i i
other factors. The amount of attordcy fees awarded under a consumer protection statute does not

need o have a direct rdatmnshm to the dollar amount of the judgment, thmiar V. Tri-County
Toyota, Inc., 58 Ohio St.3d at 144, Whﬂe the amoun‘t in controversy is relatzmly low, the actions
of d_efcnda.nt during the course of litigation j ustify this award of attorney fees~

Based on the appropriate ls.Jy contained in all these sources of anthombf based on the
amount recovered in connection wnh the wrongful vntbholdmg, and based on!thc particular
circumstances involved in hnganng'ﬂns dispute, the cort copcludes that an aWard of$14 782.50
for attomey fees 18 xeasonable,

Decision

v e s Sues =

I
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Judgment in favar of the plainufﬁs and against defeadant in the amound bf $700.00 plus
attorney foes of $14,782.50 and intedest, Costs charged to defendant. :
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Date | Fadge VanberKart
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Prepared by Panl G, Wilkins (0075461)
Attomey for Plaintiffs
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