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IN THE FRAM "IN COUNTY MUNICIPAL COURT;iiOLUMBUS, OHIO

SMALL LLAIMS DIVISIO

[52a ’ ‘!f ﬁr:‘ /;
V:I‘_, '4,7,1\ - =\./
a2 28 T
Countrybrook Apartmentsy.. . i
'_’:e;‘-_:.“.. ,:.'i" -
Plaintiff, "l S
-v- Case No. M'86CVG 20896
Rhonda Forsythe, :
Defendant. :

This matter came on for hearing befére Referee Julius
J. Nemeth. Plaintiff was represented by Attofney Kevin Durkin
and defendant by Clem Pyles of ;he Legal Aid Society. The
parties, by counsel, stipulate that the lease in question is
admitted as Joint Exhibit A, and that the four notices which
were served on defendant, and thch are marked Plaintiff's
Exhibits 1-4, are likewise admitted. Exhibits 1 and 2 are 3-day
notices to leave premises required by O.R.C. Section 1923.04,

and exhibits 3 and 4 are notices of termination prescribed by

applicable federal regulations. In addition to the exhibits,
the Referee received the testimony of defendant Rhonda
Forsythe, apartment manager Kevin Manning, maintenance man John

Savage, postman Gerald Hoosier, and Rhonda Forsythe, the mother
of defendant. Based con the stipulations, the testimony, and
other evidence presented, the Referee makes the following
Findings of Fact, Conclusions of Law, and Recommendation:

FINDINGS OF FACT

1. The plaintiff apartment complex is a Section 236

subsidized housing project, and its tenants, including the
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22} 1986 and states as the grounds for the proposed eviction:
"13/General Restrictions allowing other persons to live in your
apartment without prior written approval from our office. Also
No. 13 B and C - Using 821 Hillview Court and Countrybrook
Project grounds for unlawful activity. Non—péyment of May
rent."”™ The concluding paragraph of this notice reads: 'Your =
compliance with this notice within such time will prevenf;leg\l

Dess cz
proceedings from belng taken by Countrybrook Apartnents‘tc
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obtain possession of the same, agreeably to law." The: notlce.

. ety

does not contain the statutory language for a 3-day notlce &S
w

prescribed by 0.R.C. 1923.04. “’&%K

8. The fourth notice served on defendant, which is a

!’fl A

notice to leave the premises-dated June 3, 1986 and served on or
about that date (Plaintiff's Exhibit 4) lisﬁs essentially the
same grounds as the notice to leave premises dated May 12, and
adds "You haQe (10) ten days to speak to the manager to discuss
this matter”. 1In addition, this notice does contain the
language prescribed for a 3-day notice by O.R.C. 1923.04.

CONCLUSIONS OF LAW

-

A. This Court has in previous cases held that a
landlord must comply strictly with the notice reéuirements for
terminating a tenancy govetned by the Code of Federal

Regulations. See, for example, Wildwood Village v. Eckard,

Franklin County Municipal Court Case No. M'84-CVG-28561, decided
December 12, 1984. Neither of the notices of termination
(Plaintiff's Exhibits 1 and 2) in this case comply with the
requirement of 24 CFR 247.4(a)(3) that the notice advise the

tenant that if he or she remains in the leased unit on the date
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defendant, receive Section 8 rental subsidies. In Novenmber

—.-,*7

1984, defendant's share of the rent was $22.00 per month-‘ﬁh ch

3061

was reduced to $20.00 per month at the time of her

recertification in November 1985. (See ledger, Plaint;ﬁgfé

HJ 82 an
|
H

Exhibit 7). ¢ @/

2. Because of the status of the apartment complex %% aJ”ff'

subsidized project, and defendant's eligibility to receive
Section 8 subsidies, the proposed termination of her tenancy is
governed not only by state law but also by federal regulations,
specifically 24 CFR Part 886, Sub-Part A and 24 CFR Section
247.4,

3. Title 24 CFR Sub-Part A, Part 886, Section
886.128(a) states in part that "The owner shall give the family
a written notice of the proposed eviction, stating the grounds
and advising the family that it has 10 days or such greéter
number, if any, that may be required by local law within which
to respond to the owner." 24 CFR Section 247.4(a) requires
that a notice of termination shall (1) state that the tenancy
is terminated on a date specified therein; (2) state the reason
for the landlord's action with enough specificity so as to
enable the tenant to prepare a defénse; (3) advise the tenant
that if he or she remains in the lease unit on the date
specified for termination, the landlord may seek to enforce the
termination only by bringing a judicial action at which time
the tenant may present a defense.

4, In addition to the above quoted federzal

regulations, the situation in this cae is governed by

paragraphs 23(c) and (d) of the lease. Paragraph 23(c)
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repeats the language of the regulations with respect to the
contents of a notice of termination, and paraqraph 23(4) adds
the following: "If an eviction is initiated, the owner or its
agent agrees to rely only upon those grounds cited in the
termination notice required by paragraph (c)*.

5. The first notice of termination at issue, which is

<
] =2
> (<4

dated April 10, 1986 and was served on or about that date§§§ <32

states as the reason for the proposed termination of théf

-

“
~

...,'ﬁ'w % ?_\
that defendant allowed a Steven Skaggs to reside in her 33

T - P
apartment without prior written approval from managemeﬁ%ﬁ% The -

(_.J
concluding paragraph of this notice reads: "In the event yoX~

fail to vacate the premises legal proceedings for eviction ma
be filed agaiﬁét you. If such proceedings are brought you will
have the right to appear at such proceedings, be represented by
counsel, if you desire td.present a defense.” (Plaintiff's
Exhibit 1).

6. The second notice of termination at ;ssue is dated
May 6, 1986 and was served on or about that date. The reason
stated for the pfoposed termination in this notice was alleged
non-payment of rent due May 1, 1986. This notice states in
pertinent part: "In the event you fail to vacate the premiées
by May 10, 1986 and in the further event a lawsuit is filed to
evict you, you will be entitled to attend any hearing before the
Court and present a defense.”

7. The third notice served on defendant, which is a
notice to leave premises dated May 12, 1986 and which was served

on or about that date (Plaintiff's Exhibit 3), requests

surrender of possession of the subject premises on or before May
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specified for términation, the landlord may seek to enforce the

termination only by bringing a judicial action, at which time

the tenant may present a defense. In its memorandum contra
defendant's motion to dismiss (which motion was before the
"Referee and is now before the Court), plaintif by counéel argues
that defendant has the burden of proving that she was p:ejudlced

L
by the aforementioned omission, but thls Referee is not'agaré’of

"‘~
‘~.

Q
any reported case in which the burden of proving prejudrce §} ::3
..’-'::5'.' fos :--
placed on a defendant in similar circumstances as the-defenignq:g
2 = 3
in the case under discussion. The Referee concludes tha¥ thi
= o
omission alone is sufficient to require dismissal of the < .
complaint. . 1;

B. In addition to the foregoing conclusion, the Referee
also concludes that the notice to leave premises dated May 12,
1986 (Plaintiff's Exhibit 3), which was intended for use for
commercial property only, is not valid as a notice to leave
premises for residential property, because it lacks the language
prescribed by O.R.C. 1923.04. And, while the notice to leave
premies dated June 3, 1986, does contain the reguisite language,
it cannot serve as a basis for an eviction in this case because
it was not preceded by a valid notice of termination.

C. Since the motion to dismiss which is before the
Court was renewed at the conclusion of the testimony, it appears
appropriate to comment on the evidence as it relates to the
merits of the matter, specifically the allegations that (1)
defendant failed to pay May 1986 renﬁ, (2) that she permitfed
Steven Skaggs to reside in her apartment and (3) that she

permitted the apartment to be used for.unlawful purposes.
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With respect to the first of these contentions,
plaintiff's testimony was that she deposited a money order in a
mail slot next to the office door on May 2 or 3. The Referee

finds in accordance with this testimony. Mailman Gerald Hoosier
testified that he found a money order (which was purchaed by

defendant and was payable .to plaintiff) in a post office box

could not remember the date, but stated that when he ;

the money order to the manager after finding it, the f

refused to accept it. No explanation was offered as géé%hy?angi

how the order was placed into the post office box, anﬁifgeQQ

Referee would have to conclude thaﬁ plaintiff had fa{ied tég \g-
prove by a prepoﬁderance of the evidence that the May rent was,sf:::>'
in fact, not timely paid, in view of the.fact that paragraph 5

of the lease, in effect, provides a five-day grace period.

With respect to the allegations that defendant
permitted Steven Skaggs to reside in her apartment, defendant's
testimohy was that Skaggs was her boyfriend and frequently
stayed on weekends and sometimes on weekdays, but lived with his
father in Springfield, Ohio. Plaintiff's testimony with respect
to this.question consisted of the observations of the apartment
manager and the maintenance man over several months, who sighted
Skaggs in the subject apartment and on the grounds of the
apartment complex many times over a period of months. This
testimony, also, would fall short of proof by a preponderance of
the evidence, even when combined with defendant's own admission
that she permitted Skaggs to use her address for the purpose of

receiving court papers.

With respect to the third contention, the testimony was
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that Skaggs was ar;:;ted for treaking and enteglﬁg or burglary
in March 1986, while visiting at the subject premises. However,
no testimony or other evidences was adduced from which it could
be found that defendant condoned Skaggs' activiiies or knew

’ ~about them, or that any stolen property was found on the subject
premises. Thus, it would be difficult to conclude that
plaintiff had proven by a preponderance of ;he evidence that
defendant had perm;tted her apartment to be used for illegal

activities.

REFEREE'S RECOMMENDATION

The Referee recommends that the motion to dismiss made
by defendant at the conclusion of the evidence be sustained, and

that the case be dismissed at plaihtiff's costs.

All parties notified
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COUNTRYBROOK APARTHENTS
800 Brookside Court
Columbus, Ohio 43223
o - 272-6600
- Hours: Mon-Fri 8:00-5:00 i
NOTICE OF TERMINATION OF TENANCY . .o
l-//zo ] £ .
Dear 4\}:\0\\:&& ‘l'or "’[
231 e “\oleu.
You are hereby no 1f1ed that we are terminating your lease as of
Mlay 11, 15€ 6
) he reason for termination is 15 follows
C-rel’\‘%vc\[ 2%‘(‘\”({'101‘6 (_Ll JYATRLY ﬂ'\[, gig ven :LQ %5
- YesnAe- TS .\muv afav j:m_grf_nuﬁL‘_m_pL (ug
\L&J 'l +LL€ ﬂ _L P“ e b€04 A’so 13 'L C c— \1 u(gum. XQIA uue’u.
N (‘nLuT(‘v’ﬁ‘“!QD' Qmj‘iﬁﬂu S _{es _u.b (xc‘\lwuLL.
1»~g; ' You may meet with the Manager at the Office by ,.l 10 Q7L
s to disclss this termination. T

In the event you fail to vacate the premises legal proceedings
for eviction may be filed against you. 1If such proceedings are

A brought you will have the right to appear at such proceedings, be
' represented by counsel, if you desire, and present a defense.

-
rd

L‘\; PN

Kevin M&nning, ﬂ{:}Ler
;\ °

2-85
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Countrybrook Apts,
800 Brookside Ct,.
Columbus, Ohio 43228
272-5600
Hours: Mon-Fri 8:00-3:00

*
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y :
NOTICE S-6 e

R. ‘:OR Jyffé'
Fa1 MHiLLview €7
You are hereby notified that you have failed to pay a2 monthly rental

payment which was due Mpy /, /9/€ . You must pay the amount of

this rent together with the late charge called for in your Lease on or before

m{y 20 )9F . 1f you fail to make the full payment on or before
MAY /o 13,4 _ .« you are hereby notified that your Lease shall be

considered terminated as of MAY s, 94 and you should make
/ 7

immediate arrangements to vacate the premises.

“
In the event you fail to vacate the premises by ﬂgiz (oo S48

and in the further event a lawsuit is filed to evict you, you will be entitled

to attend any hearing before the Court and present a defense.

-.You should further understand that in the event you pay the full amount
of ‘the rental payment plus. the late charge on or before A7pe” /o /48 .
any future failure to make the rentzl payment on time will be considered
a material noncompliance with the Lease Agreement and will be grounds to
terminate the Lease. If you have any questions, you should call me at

Q2> L oL

Manager
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S NOTICE TO LEAVE THE PREMISES

-

(FOR RESIDENTIAL PROPERTY ONLY)

o
e & .
To R‘ HoniDA EThno.s 12 27 Tenant:
You will please notice that _¢J£_  want you on or before Nuwne 12 19_&_

to leave the premises you now occupy, and which you have rented of ywiD/L APHRT e

situated and described as follows:

S HNitt vierd CourT

potumegg UHepd Y232F

in _cu_L_u_mﬁuJ__, County of Fﬁﬁm{/, a/ and State of _LO%sg
Grounds: (3 CroueniL RecrmieripmS= Allvwint OTuss PeRssnS TV Live 1o fouk
APIRTMERT sl T HOUT PRIGK il 1[TH ol RA ekt FHPon) curd (fFete= Acre 243 byC

Lot wADC

Soas [2 ~

TS 3
> oFf MaAay REVT e po
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You HArE QL) T#Ear DAyl 72 SPCHK Tl Telt i8R T Deflufd

Ty MARTTEN .
/)yA&z‘:_AAu:_T

YOU ARE BEING ASKED TO LEAVE THE PREMISES. IF YOU DO NOT LEAVE/AN EVICTION ACTION
MAY BE INITIATED AGAINST YOU. IF YOU ARE IN DOUBT REGARDING YOUR LEGAL RIGHTS AND
OBLIGATIONS AS A TENANT, IT IS RECOMMENDED THAT YOU SEEK LEGAL ASSISTANCE.

. /\ .
LW Ml o Landlord

Tual 2 1956 Landlord's Address_&'&
: t :25 wu By COfrza $222F
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