IN THE FRANKLIN COUNTY MUNICIPAL
' COLUI\/IBUS OHIO

_ Community Propertles of Ohio :
Management Semces, :
. Plainiiff; - : i -
L - : CaseNumber 20090VG0011.1 :
A : JudgeW DwayneMaynard ;
. Richard Taylor, f |
Defenda.nt.

. " Decision and Entry .
Th1s case is before the Court on Plamnff’s ObJecnon to the Maglstrate s Decision Fled

March 17 2009 and/or Motxon for Recons1derat10n filed on March 3L, 2009 The Plaiptiff -
brought this-action i in forable entry and detainer to recover possessmn of 1ts property located at .
104 Oakwood Avenue, Calumbus, Ohio 43206, and for restitution and damiages. The trial ofthis
~ matter was heard before Maglstrate Matbews on January 30, 2009. The Magnstrate found that
- the Plaintiff failed to state adequate gmunds for eviction in the ten-day nonce thus failing to nmét
the reqmremcnts of the federal regulanons far HUD tenancies. and entered judgment i in favar of

Defendant . That demsmn was adopted by the Court and Judgment was entered in favm' ofithe
Defendant on March 18, 2009, | - T ’
In considering the present objectlons this Court has conducted its own mdcpendent
Ievzew of the record and the issues in this case as. reqmred by Civil Rule 53(D)(4)(d) This C?un
agrees that the Plamtxﬂ" failed to satisfy the requirements under federal law to suppon an ewchon
- action and that the Defendant is enuﬂcd to the Judgmcnt prewously entered.. ~
‘The' Magistrate’s decmon does nat preclude all futuore HUD landlords .and tenants. f;om ..

entering into agreed judgment entries as the Plaintiff suggests. The definition of “rental agrecm@nt” .
- under 24 CFR. 247.2 intludes all agreements between landlord and tenant—mot Judgment entries
issued by the court which, whether or not they are agreed- uporn by the pames, are fundamentplly
drfferent from prwatn agreements between a landlord and a tenant. |
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Plamuﬁ’ s argmnent that 24 CF R. 247 4(d) only reqmres HUD approval Where the landi d .
_unilateralty modifies the lease is unpersuaswe 24 CER. 247 4(d) requires HUD approval pncr to
"amy change the landlord makes to the tenns or conditions of the lease _The regulation does; riot
| distinguish between so-called “unilateral”. modxﬁcauons by the landlord aind modifications agreefd to
" . by the tenant. Plamt:ff c1tes only two'cases in support of its argument and neither of them unden: hine

the Magistrate’s ru]mg' Cammons v. ng, 2nd Dist, No. 13159, 1992 WL 288781, a case easily

d.lstmgmshed from Plaintiff’s because in Commans there were adaquate grounds for evxctmgi the .
- tenart and the tenant was glven spec1ﬁc natice of those grounds and Hil-Roc Condominium éfmt
"Owners Assoc., Inc v. HWC Realzy, Iné., 8th D1st No. 87344 2006-Ohio-4770, wmch dealt ith™ -
‘the ﬁming of notices o termmate a Tease, and mgnxﬁcanﬂy, -did mot involvea HED terancy. -Y .
* Further, the Magxsu'ate’s Decmon does not prevent the landlord from attempting to enférce
the forbearance agreement or seek a remedy under contract law.. The Decmon merely states tbat: the
.fozbearance agreement does not pr0v1de the necessary grounds for termination of tbe HUD tenancy
_ under 24 C.F.R. 247.3(a) : : :
" Based upon’ the foregmng, this Court” OVERRULES Plaintiff"s ob]ecuons to ithe
. Magistrate’s Decision and adheres to the Judgment prevxously entered in this case.
The Clerk is hereby duectcd to enter the fact of this Decision and Entry upon thc Toutnal
- -of the Court and serve copies of this Decision and Entry upon the partles Listed below.

SO HELD AND ORDERED
L s-&0§
"Copies to:
Dimitrios Hatzifotinos, Esq ' ;o Dlana Parket, Esq
‘Willis Law Firm LLC . ~ Legal Aid Society of Columbus
141 East Town Street, Suite 200 108 City Park : J
Columbus, Ohio 43215 . __ Columbus, Ohio 43206 i
Attamey for Plaintiff . . Attorney for Defendam

.Janet Bachman Asszgnment Coordmator _ ’ T




IN THE FRANKLIN COUNTY MUNICIPAL COURT

COLUMBUS, OHIO .. . . ve s

Community Properties of Ohio .
Management Services, :

Plaintiff, : ‘ ‘

: Case Number: 2009 CVG 001131
v. : Magistrate Denise Mathews

Richard Taylor, :

Defendant. :

Magistrate's Report and Decision
This cause came on for hearing hefore Magistrate Mathews on January 30. 2009. At the
hearing. counsel for Defendant moved that the eviction action he dismissed. Bused on the sworn

testimony taken. the magistrate finds us follow -

Findings of Fact

L. The Plaintiff in this case. CPO Munagement. is the managing agent for the property
located at 1041 Oukwuod Avenue. Columbus. Ohio.

2. The Defendant. Richard Tavlor. is u resident of the abos e-listed PrOperty pursuant ta a
written leuse agreement. This lease agrecment is gmA'crncd by regulations promulgated by the
_United States Department of Housing und Urban Development ("HUD™).

30 Ocober 92008 the Columbus Police were called to the Delendant's address by
the Detendant. himsells alleging he was the vivs o s dioe 15 [ e ol the

responding officers that several men had entered his apactment. struek e and stolen a game

console.



4. After taking the Defendunt’s statements. the police officer indicated in his report that
the Defendant had previously been observed leaving u known drug house. The officer went on
to state in the report that the Defendant had ingested crack cocaine as to avoid its detection by
said officer.

5. Based upon the officer’s report. the Plaintiff discussed the allegations with the
Defendant and on October 14. 2008. both parties entered into a forbenrunce agreement. In said
agreement, the Defendant agreed 10 vacate the premuses on or before November 14, 2008,

6. On November 14, 2008, the Defendant failed to vacate the premises.

7. On December 10. 2008, the Plaintiff then served a “10 Duay Notice to Vacate” on the
Defendant which stated the following grounds for termination of the Delendant's lease:

Material Non-Compliance: Specitically violations ol the HUD
approved lease: Specifically. hold over tenancy: breach of lease
agreement by not vacating by agreed date: Criminal activity: on
10/14/08 Mr. Taylor signed a forbearance agreement to move on
an agreed date so to avoid an eviction uction being filed against
him. On 12/4/08 Muanugement checked the unit for occupancy und
Mr. Taylor stuted that he wanted (o proceed with the eviction
action, '
The Delendant did not vacate the premises.

8. The Plaintiff liled an eviction action against the Defendarnit on Junuary 9. 2009 and the

case proceeded to trial on the scheduled eviction date of Junuary 30. 2009.

Conclusions of Law

The Plaintiff" in this case must comply with both stute und federal law when 1efminuting
the Defendunt’s leuse because the Plaintifl receives u subsidy from HUD lor Deflendunt’s rent.
Knoll Group Management Co. v, Wolfe. 4th Dist. Nos. 93 CA 553, 93 CA 554, 1994 WL

320347, w # 3. "Ohio courts have recogmized a tenmant’s constitutionadly protected interest i

e



continued 6ccupancy qf federally subsidized housing.” Show Mgt. Corp. v. VHa:;elb"aker, 12th
Dist. No. CA2005-11-031, 2006-Ohio-3619, ut § 14. Absent e00d cause for eviction (defined by
lederal regul‘ulmm;. e tenant has the ngni '[” et ‘lcd(:ru‘rll_\ subsidized ﬁanng for hie.
Gorsuch Homes, Inc. v. Wooten (1992), 73 Ohio App.3d 426. 432, 597 N.E.2d ﬁ—l Under
federal law, a landlord bmy has good cause to terminile a HUD tenancy for material
noncompliance with the rental agreement, material failure to carry out obligatibns .under state
Jlandlord-tenant faw, criminal activity, orbthef “good cause.” 24 C.F.R. 247.3(a).

Where a“ landlord decides to terminate a tenancy. the tenant must he gi\-'cn' written notice ‘
stating, among other things, “the reasons for the landlord's action with enstgh specit‘icity‘so as
to enable the tenant 1o prepare a defense.” 24~ CFR. i47.4(a)(2). “The purpose of reqUiring that
the notice [state the] reasons for the termination is °to insure that the tenant iyé‘nclequately
informed. of the nature of the evidence against him o that he cun cffectively rebut tha
evidence.”™ Associared Estates Corp. v, Burell (19831, 24 Oho App.ad 0.9, 492 NE2d $41
(quating Lscalera v, New York Ciry Housing Authorine (C.A.2. 1970). 425 F.2d 8§53, 862..
certiorari denied (1970). 400 U.S. 853,91 S.Ct. 54. 27 L.Ed.2d 91). :

Onee this written notice is delivered (o the tenant. the landlord is obligated by the federal
regulations and” by standard HUD leases to meet with the tenant “to discuss - the proposed
termination prior to filing an eviction action. if [the tenant] requests i meeting within ten duy.s" of
receiving the notice.” Gorsuch Homes, Inc, v. Wooren (1992). 73 Ohio App.3d 426, 433, 597
"N.E.2d 554, “One of the purposes of federally subsidized housing is to ussure that eveny
American can alford a decent home. The purpose of ipm\ iding the wenant with an opportuniy 1o

meet with the landlord [prior to eviction] is to attempt w resolve the controversy in a mutually

[



satisfuctory manner. that will. 1f possible. avoid the tenant '~ foss of subsidized hm.x.\mg while
protecting.the rights of the landlord.” Id. at 434

Termination notices required under 24 C.F.R. 247.4(a)(2) have been held “insufficient
where they contain only one sentence, are written in "vague and conclusory’ language, and fail to
set forth a factual statement of the reason for termination.”™ Barrell. at 9. In Bartell. the reason
given for termination of the tenant’s lease was “*[serious], repeated dumage to unit. Repeated
dismrbance.’".ld. The court held that the notice was in inadequate because it was “blanketed in
broad language and [did] not refer to specific instances of conduct,” thus denying the tenant
procedural due process. Id. In cumr;r\'f atwo-paee explanation of the lundlord™s reasons for
terminating a lease “in which sixteen separate viokinoes of the lease dgicement were rdentilicd
in. specific detail [was] sutficient to give the [tenant] reasonable notice ot the nature of her
nonconforming conduct and enable her to prepare an appropriate defense.” Village South
Apartments v. Jensen. 12th Dist.. No. CA96-10-018. 1997 WL 148067. at 2.

The handlord may not modily the terms ‘;md cnndiﬁnnx’ of a rental agreement withour
prior approval from HUD. 24 CjF.R. 247.4((1). “Rental agreement”™ is defined -as ~all
agreements. writlen or oral, between the landlord and tenant (and valid rules and regulations
adopted by the landlord i)tﬁstlunt loa \\'I'jllcr1 agreement) relating to the use and occupancy of o
d\\'eilling unit and surrounding premixo\“. HCEFR 2472 Where HUD approves a madification
ol wrental agreement. the change s ol vlivcbive asbil i v of 00 i .lmu U ERENTICCNN IS

“term of the existing agreement. 24 C.E.R. 247.4(d).
In an nctinin m_cvici the tenant of HUD housing. “the landlord must rely on grounds

which were set forth in the termination notice served on the tenant].]|” 24 C.FR. 247.600) In this



cuse, the “10 Day Notice' to Leave Premises™ given to Defendant set out the reasons for

termination of the lease as folloiws:
Material Non-Compliance: Specifically vivlations of the HUD
approved lease: Specifically, hold over tenancy: breach of lease
agreement by not vacuting by agreed date; Criminal activity: on
10/14/08 Mr. Taylor signed a forbearance agreement to move on
an agreed date so to dvoid an eviction action being filed against
him. On 12/4/08 Management checked the unit for occupancy and

Mr. Taylor stated that he wanted to proceed with the eviction
action. ' :

The Pluintiff in this case argues that the Delendant s a holdover temnt bevituse he algx'ccd (i the
“forbearance agreement”) to vacate the premises on or before November 14, 2008 and hgdid not
do so. The PlaintilT asserts that the forbearance agreement superéeded the lease and the breach
of that ugreemem is sufﬁéient to evic; the Defendunt. Alternatively. Plaintiff relies on “criminal
activity” as u buéis for eviction.

vThc Defendant moved to dismiss the cviction uction arguing that the breach of the
forbearance agreement did not create a holdover tenancy and the agreement runs contrary to the
policies behind the federal regulations because it rende‘rs the meeting envisioned by the ten-day
notive rule meaningles The Defeinbe wette tho e dns ot wans dctl‘;ll\-c i that
it did not specify what “criminal uclz\.ll_\" Defendant was imvalved moand thus, the Planul?
failed to assert any adequate grounds for eviction.

The Defendant is correct that the ten-day notice was defective with respect 1o the alleged
criminﬁl activity. The phrase “eriminal activity™ is not specific enough 1o adequately inform the
Defendant of the nature of his conduct so he could prepare an approprizte defense. 10 o vague
and conclusory statement with no explanation or factual detail. much like the notice described in

Bartell. and without allegutions of specific conduct. is insufficient to satisfy the natice

requirements under 24 C.F.R 247 4620,



Regurding ‘ the forbearance agreement. HUD tenancies present a unique situation.
Although normally a landlord and tenant could freely negotiate and mutually agree to .termina[e
or modify a lease, virtually every i-lSpeCt of the landlord-tenant relationship for HUD properties
are controlled by federal regulations. These regulations dictate that a lessor of HUD property
muy only terminate a tenancy for a few very specific reusong. The list of permussible reasons tor
terminating a HUD tenzmty does not expressly include termination based on the breach of a
separate agreement to vacate made between a landlord and tenant. Therefore, the Plaintiff could
not legally terminate Defendant’s tenancy by the forbearance agreement.

While one permissible reason for the termination of a HUD tenuncy is material
noncompliance with the rental agreement. that did not happen in this case. The parties separute
“forbeurance ugreement” could not effectively modify or supersede the terms of the lease
without prior approval Ilrom HUD under 24 C.F.R. 247.4(d). which was not ohtuinéd. Thus, the
attempted termination of the fease through the Torbearance agreement is imvalid Qnder the l'eder’nl
regulations. Since the forbearance agreement failed 1o g"amug terminate the lease. it created no-
duty for the Defendant to vacate the premises enforceuble by eviction, since he was still entitled
to remain in possession of the premises under the lease. Therefore, any grmmds for termiﬁution
ol the tenancy set forth in the ten-day notice based on a breach of the forbearance agreement or
an alleged holdover tenancy are insufficient o support an oy iclmﬁ action, |
- - The tcn-duy. notice given to Defendant in this case contained no udcqumb grounds for
“terminution of the lehz‘ln'c,\; under the federal regulations. Since a lvundmrd may only rely on the _
grounds stated in the ten-day notice and all the gfnuﬁds stated in the notice hctl'é IurC insufficient
to termunate the Detendant's tenaney e Pl « o« o e dehanet chon must e

disnissed.
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Decision
Defendant’s Motion to Dismiss is granted. Judgment in fuvor of the Defendant and

against the Plaintiff, costs to Plaintiff.

DI

Date Magistrate Denise Mathews

A party shall not assign as error on appeal the court’s adoption of any finding of fact or
conclusion of law contained in this decision unless the party timely and specifically objects to
that finding or conclusion. Civ. R. 53(D)(3).

Copies to:

Dimitrios Hatzifotinos, Esq. ~ Diana Parker, Esq.

Willis Law Firm LLC Legal Aid Society of Columbus
141 East Town Street, Suite 200 - 108 City Park ’
Columbus, Ohio 43215 _ Columbus, Ohio 43206
Attorney for Plaintiff .Attorney for Defendant



