INTHE FRANKLIN COUNTY MUNICIPAL COURT

COLUMBUS, OHIO
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Plainﬁff, ) : ' ol
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Stephen C. Pile, et al., : I, F.r-:
Defendants. : LT s
: IR S
FUDGMENT ENTRY AND DECISION
Findings of Fact:
1. On August 187 2003, Plantiff and Defendant entered into a residentiel lease

agveement for premises at 5779 Sasbine Hill, New Albany at a stated monthly
rental of $1,049 per month, to commence oit August 1_8“‘, 2003 and fo run through
August 17%, 2006. Defendant posted a security deposit in the amount of $300.

2. Delendant lisicd the proposed occupants of the prérniscs us himsell, his wife and
his 16 year old son Taylor Pile.

3, Plainiiff gave Defendant & move-in incentive equivalent Lo One month’s fres rent .
a5 reflected on 2 “Rent Addendum” signed by Defendant on August 4% 2005.

4. Defendant atranged to pay his monthly reat by glectronic funds teansfer no laer
than the 3™ day of each month. ’

5. In the sarly moming hours of October 1, 2005 Taylor Pile cxperienced some Kind
of episode which resulied in bizafre behavior that seriousty disturbed neighbors in
Plainiiff’s apartment complex to the extent that the police WetG called.

Eventually, medics werc also summoned and Taylor was taken 10 the hospital.
Neither Defendant nol is wife were at the premises of that occasion, ROY was any
other adult physically present to supervise Taylor.

6. Plaintifl’s agents became aware of the dismrbance ot October 1, 2005 when the
night manager touk several calls starting about 4:00 a.10. She reporied the
incident to Jessicy Wilbnr, the property managel for Plaintiff, later that Saturday

orning when Wilbur ¢amo jo work. Wilbux dutifolly reported the incident 10
Plaintifl’s Supervising Mapager, April Zirmmerman-Kaiz, who instrocted Wilbur
1o “dig,” i.e, 10 investgatc the mavier. The following Monday, Wilbur began o
investigute. Al firet, due in part o the fact thet Defendant’s apactment Was
adjacent 10 another unit which had been the subject of previous complaints,
Pluintiff prepared a notice 1o vacale which was served on {hose other tenants.
Upon further invest gation, including {alking to sorne of the peighbors who had



pecn distarbed, talking to Defendant’s wife a8 well 2s o the police officer who
nad been involved in the apprehenston of Taylor Pile, Plaintiff's agents concluded
that Taylor Pile was responsible for the disturbance. The decision was then made
to evict Defendant. :

7. On October 12, 2005, Plaintifi gerved Defendant wiih a Notice to Leave the
Premises on or before October 177, 2005 but Defendant did not comply with the

Motice.

8. On November 2, 2005, Plaintiff sued Defendant for possession of the prenmises
and for the balance of cent due under ihe lease. Some time after the filing of the
suit but befors the vickon action could be heard, Defendant yacated the premises

and the eviclion action was dismissed from this casc on November 22, 2005.

9. Because Defendant had arrenged for electronic funds transfer o pay his reaf,
ymoney representing et for November and December, 2005 was paid to Plaintiff.

10.  Plaintift expended $113 for painting the premises follo wing Defendant’s vauanion
and re-reated the unit on 6/12/06.

1 ease provisions No. 10 and No. 12 are not jnconsistent with R.C. 5321.05(A)8)-
Defendant coﬁlends that they are in conflict with the stauae and thercfore violate R.C.
5321.06 and are upenforceable because they “give Plaintiff unfettercd discretion o
decide whether 2 violation of the lease has occurred.”  But nejthet the statute not {he
Jease provisions give any saore or less discretion fo me Plaintff. Tn either case, the
Plaintiff would take whatcver action 1t fhought sppropriatc 10 enforce the statate or the
lcase provisions; if the Defendant disagreed with the decision as 1o whether of not a
violation had occurred, the matter could be contested and a court would make the
ulﬁmaﬁ decision. i _

Plaintifl was not required to gIVE a 30—&9.37 potice with opportunity to cure.
Defendant contends, consisient with his argument conceming the inconsisiency between
the Jzase Provisions and the statute, that Taylor Pile's conduct “mdoubtedly violated
OR.C. 53721.08(A)(8).” and that Plaintiff was therefore obligated to comply with R.C.
5321.11 and give Defendant a 30-day notice with an opportunity 10 1. Defendant has
overlooked a significant phrase in R.C. 5321.11. The statuc reads in part: [Df the tenant
£ails to fulfill any obligation jmposed upon him by section 5321.05 of the Revised Code
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that materially affects health and safety.....{cmphasis added). Although Taylor Pile’s
conduct violated both the leasc provisions and the stalule there has been no showing or
suggestion that his-conduct materially affected heallh and safety. Since such a showing
would be a predicats to the requirement On & Jandlord o seIve & 30-day notice with an
opportunity to Cuie, there was no sach requirement in this case. Starr v. Kaderly, No. 96
APG03-293, 1996 WL 465256.(Franklin Co. App. | 996).

There is authority to the offect that acceptance of futurc Tent may waive a
Jandlord's right to terminaic the tenancy for a breach of the lease pmvisibns. Presidentiol
Park Apts. v. Colston, 17 0.0. 3™ 920 (Franklin Co. App. 1980). RC. 1023.04 requires
service of a notice to vacale as a predicate to filing an actiop for eviction. The court of
appeals has ruled that where a landlord accepts future rent, that conduct is inconsistent
_ with the nofice to vacate. This is of course i the context of an eviction action and on
proper mouon filed during such an action a court should-dismiss the action ii & Jandlord .
has acted in this mannet. Tt does mot appear that such a motion was filed in this case; in
fact that portion of this cas® which was for possession of the prermises under R.C. Chapter
1923 was dispissed on November 22, 2005 after Defendant vacated the premiscs and
returned the keys. In effect, what would have been a good defense o the eviction action
wasg “waived” by the Defendant’s conduct in vacating the premses. -

Defendant cc}mepds that Plaintiff’s acceptance of the elecironic tramsfer of funds
represcoting tent for the month of November waived the ‘t.xrcach. and would have
constituted a defense on the cviction action; since Defendant would have prevailed in the
eviction action, the argoment goss, he should not now be held accountable for the balarice
of yent due under the writlen lease agreenoent. The court will not tise to the invitation io
speculate a8 1O the outcome of the fosscssion action which was terminated by
Defendapt’s voluntary sutrender of the premises; the guestion before the court is one of
contract Jaw, that is, enforcing the agrecment entered into bctwees; the parties. As
pointed oot by Plaintiff, that agrecment cODLAINs a clause @1 Paragraph 10: “[If the
. Tepant fails to complete the terms of the lease and/or rencwal thereof, the Tenant shall
nonetheless be responsible for rent to the end of the rerm.” Defendani is clearly liuble for
rent during t_hc balance of the term ar unti) the prsmiées were re-rented, as ior;g as

Plaintiff has shown diligence jn its attempt to re-rent.



Plaintiff seeks to recover the rent amount for the month of September, which
Defendant was not then required to pay hecause of the move-in incentive a8 reflected in
ihe “Rent Addendnm” cxecuted by the parties. Plaintiff contends that the clear language
of that Addendum contemplated the sucéessful completion of the rental agreement and
held the Defendant responsible [or payment of that month’s rent if the leasc was not.
completed. Defendaut coniends that this charge is an upenforccuble penalty and both
partics cite to the case of Samson Sales, Fnc. v. Honeywell, Inc., (1984), 12 Ohio St. 3
27. That case relers to Jones v, Stevens (1925}, 112 Ohio St. 43 for a thres part iest 0
determine whether & coust should conclude that such an amount constituted Hquidated
damages for the breach or a penaliy: "Where the parties have agreed on the amount of
damages, ascetiained by estimation and adjustment, and have expressed this agreernent m
clesr and unambiguous terms, the amount 50 fixed should be weated us liquidated
damages and not as 2 penalty, if the damages would be (1) unceriain as to amount and
difficult of proot, and i {2) the contraci as a whole is not so manifestly unconscionable,
unreasonable, and disproportionate in amount as to justify the conclusion that it does not
express Lhe true inteation of the parties, and if (3) the contract is consistent with the
cc-nc:lﬁsion that it was (be intention of the parties that damages in the ampount siated
should follow the breach thercof.” As an ipducement (o prospective tenants 10 £nter into
a lease agreemens, Plaintiff offered to forego one month’s rent out of a one-year leasc.

Testimony was offered to the effect that Pluntiff suffered higher then uswal
vacancy rates during this perod of time and later offered lower rental rates and two
months free Tent as additional inducements in order 1o increase occupancy, It makes
sense to infer that Plaintiff would recover the vatue of that one month’s Tent over the life
of the lease. How then would the Plaintiff csta’t.slish the amount of the loss if a tenant
breached a r;sntal agreement after 3, 5, 7, or 9 months of 2 12-month lease? Sioce the
actual Joss to thc_Plainl.iff under such circumstances would bs pncettain as to amount and
ditficult of proof, the first lest is met. There is nothing about the coniract as a whole
which would justify the conclugion that it did not express the true intention of the pariics
and it is consistent with the conclusion that it was the intention of the parties that

damages i the amount stated should follow the breach as represented by Defendant's



signature OR & scparate docament, thus satisfying the second and thind tests. The amoumni
of che month’s rent 1s liquidated damages for the breach and isnota penalty.

Plaintiff has contended that Defendant is liable to it for repainting the ¥nit afier
Defendant vacated, and for an unpeid wtility bill- Defendant was in possession of the
premises for slightly more than 3 months, Plainaff offered no evidence thal therc was a
necessity io repaint the premises because of any damage dope by Defenduut and in fact
offered cvidence that suggested that on any vacation of promiscs, it is Pluintiff’s practice
10 have the unil “tuned” By professional paipters and cleaners. Plaintiff has failed 0
prove any damages i0 the prcmmses caused by Defendant’s ocoupancy. Defendant has
conceded the uapaid ufility bill.

Iinder the ierms of the lease agreement, Defendant is indebted to Plaintiff for
nnpaid tent from January ist through June 11™ at the rate of $1049 per month for a total
of $5629.63, for liguidared damages for the rent inducement in the amount of $1049 and
for the final wility bill in the amount of $18.91. Defendant is to be credited with the
amount -of his security deposil, $300 and with an additional $150, representing the
increased rent obtained by Plaintiff upon re-renting the premises, which it would not kave
rcalized had Defendant remained in possession for the balance of the lease termi.

By agreement of the parties, the tral to the court in this matter Was solely on
Plaintiff’s clains as presented in ihe Complainl; determination of Defendant’s
counterclaim was reserved for enother day.

Judgment for Plaintiff on the complaint in the amount of $6247.54 plus c;usts and
interest on the principal amount at the rate of 8% from the date of judgment.

Tt is so Ordercd.

The court hereby directs the Municipal Court Clerk to serve upon all partics

notice of this judgment and its date of entry upo

n the jourmal.
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Jeffrey L. McClelland, Esq.

. 1013 Dublin Road

" Columbus, Ohic 43215
Attorney for Plaintiff

Clement W. Pyles, Esq.

1405 Fahlander Drive North

(olumbus, Ohio 43229
Attorney for Defendant



