IN THE MARION MONICIPAL COURT FOR MARION COUNTY, OHIO
BENJAMIN D. CHUBB, ET AL.. :

PLAINTIFFS, - CASE NO. 99 CVG 01635
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On December 10, 19993, this cause came on to be heard for
trial. Plaintiff, _Benjamin D. Chubb,  was present and was
represented by Attcrﬂey Brent A. Rowland, and the Defendant wvas
present and was re;;&resented by Attorney Mitchell 2. Libster.
Thereupon, stipulatisns were entered into before the Court and the
case wWwas submitted té the Ceurt.

For the reasoné stated in the accompanying Memorandum of
Spinion, it is the Ju?gment and Order of the Court that Plaintiffs,
Benjamin D. Chubb an&’stacey J. Chubkb, are entitled to judgment for
restitution of the premises at 411-1/2 Mary Street, Marion, Ohio.

It is the further Judgment and Order of the Court that
Plaintiffs, Benjamin D. Chubb and Stacey J. Chubb, are entitled to
Judgment against Defendant, Janet Bueno-Crespo, in the amount of
$665.00.

It i; the further Order of the Court that the set-out date in
this action shall be;December 27, 1999.

|
Court casts are to be paid by the Defendant.
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JUDGE WILLIAM R.

¢cc: Brent 2. Rowland, Artorney for Plaintiff
" Mitchell A. Libster, Attorney for Defendant
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IN THE MARION MUNICIPAL COURY FOR MARION COUNTY, OHIO

BENJAMIN D. CHUBB, ET AL.,

PLAINT 0“»’!(11\,,;:”;‘q CASE NO. 9% CVG 01635
£ “ Coug,
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JANET BUENO-CRESPO. “13 199 ORANDUYX OF OPINIOR
M »,
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On December 10, 1999, this cause came on for trial to. the
Court. Plaintiff, Benjamin D. Chubb, was present and was
represented by Attorney Brent A. Rowland, and the Defendant was
present and was representad by Attorney Mitchell A. Libster.
Thereupon, the Partiges entered into certain stipulatiens.

The Plaintiff afnd the Defendant =ztipulated that the rental
chargse by the Plaint:ftffs to the Defendant for the premises located
at, 411-1/2 Mary stre.;et, Marion, Ohio, was $350.00 per month, due
the 1st day of the nfxonth. The Parties alsc stipulated that rent
has been delinquent Efrom November 1, 1999, that the proper 3-day
notice was properly served on November 12, 1999, and that the
Defendant is still in the premises.

The Defendant moved to quash Service of Process in thie
action. The Court tock said Motion under advisement, and also took
the entire case under advisement.

Turning te the issue of whether Service of Process was proper
upoen the Defendanti in this action, the Court notes <that the
Defendant is maintai;ning that Service of Process made in this case,

by posting the Summons at the premises, in cenjunction with
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ordinary mail, certificate of meiling service from the Court,
pursuant to present? Ohio Revised Code Section 1923.06(C) and
(D) (2) (¢), is unconsﬁitutional, in that it does not comply with the
Service of Summons requirements of Ohio Civil Rules 4 through 4.6.
The Defendant also clfaims that Ohio Revised Code Section 1923.06 is
unceonstitutional as iviola.ting the “one-subject” rule relating toj
legislation. '

In considering the issue of whether the present version of
ohio Revised Code Section 19223.06(C)(D)(2)(c) and (F)(2) are

constitutional, the Court notes that is has previously considered

this issue in the case of Anderson v Champer, unreported Case No.
93CVG00424 (Mazion Muni. Ct., May 13, 1939). 2 copy of the

Memorandum of Opinion from this case is attached and incorporated
herein. In the &ggm case, this Court held that the provisions
relating to summons _by certified mall, found in Civi_l Rule 4.1(a),
are clearly inapplicéble to actions in Porcible En:;ry and Detainer,
sinée said provisiolfas frustrate the summary nature of actions in
Forcible Entry and Ebetainer. ' In the Anderson case, this Court
considered the decisjion cited by the Defendant of Talley V. Warmner,
$9 Ohio Misc. 24 4£(Cleve1and Muni. Ct. 1999), but respectfully
declined te follow the reasoning in the Talley cése. This Court
has also reviewed the unreported decisions cited by the Pefendant,
Bavle v. Hernmandez, unreported Case No. CVG=-95-11252 (Toledo Muni.
Ct. 1959); and McKown ¥. Johnson, unreported Case No. CVG-99~7561
(Akron Muni. Ct. 13999). Neither of those decisions apparently

either ¢onsidered the Apderson decision of this Court, nor ansvered
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the reasaning in this Court that the United States Postal Service
is authorized to, and often does, hold Certified Mail for as long
" as 15 days, nor the fact that there is no provision in civil Rule
4.1(A) instructing the Clerk ro require the United States Poatal
Service to return tﬁe Certified Mail to the Court within three
days. In short, the:re is nothing found in the cases cited by the
Defendant that would%cause. this Court to change its opinion on this
issue in regard to gits holding in Apderson that certified mail
service under Civil ﬁule 4.1(A) 1s clearly inapplicakle to actioens
in Porcible Entry and Detainer. As such, the ,;grtified mail
provisgsions of Ciwvil ‘Rule 4.1(A) are not applicablé ’;o actions in
Forcibkble Entry and Detajiner. See Qivil Rule 1(C)(3)-

Turning to the issue of whether or not Ohio Revised Code
Section 1923.06 violates the Single Subject Rule contained in
Section 15(D), 2rticle II of the Constitution of Chio, the Court
notes that the Defeﬁdant bases ber argument on the ¢laim that when
Ohio Revised Code Seé:tion 1923.06 was amended by Amended Substitute
Senate Bill No. 83;, which was effective March 30, 1999, said
legislation also ad:':lressed other unrelated subjects, and therefore
vioclated the SingleESubject Rl:lle of the Constitution of oOhio.

The Court find:s this argument of the Defendant to be moot.
sSubsequent to Harch 30, 1999, the Ohic Legislature once 2gain
amended Ohio R. ¢. Section 1923.06, in Amended Substitute Senate
Bill No. 30, which was effective September 29, 1999. Sectién 2 of
this legislation repealed the version of Chio R. C. séction 1923.06

which was created under the earlier legislation. 2Any argument that
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the Single Subject Rule was violated in the earlier legislation was
therefore rendered moot by its repeal effective September 29, 1999.
The Court notes that the Complaint in this action was filed
November 24, 1999, which E;s under the present form of Ohic R. C.
1923.06. o

This Court finds that Service of Process in this action should
not be gquashed, and ﬁas constitutional.

Turning to the o%her issues of this Case, the Court f£inds that
the Plaintiff is e&titled. to judgment for restitutien of the
prenises of 411-1/2 %ary Street, Marion, Ohio.

The Court furth;er finds that the Plaintiff is entitled to a

money judgment in the%amount of $665.00, which represents pro-rated

rent through December 27, ~1999 which will be the set-out date.

JUDGE WILLIAM R. F%%%gGAN

cc: Brent a. Rowland, Attorney for Plaintiff
Mitchell A. Libster, Attorney for Defendant
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