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STATE OF SOUTH CAROLINA -JUDGMENT IN A CIVIL CASE
COUNTY OF Spartanburg

Common Pleas ~ COURT CASE NO. 94-CP-42-832

Housing' Authority of the Cif:y of Vs Betty F. Elmore ' / 0 / 6 rl/()
Spartanburg o
~PIaintiff(s) . Defendant (s)

[ 1 Jury Verdict. This action came before the court for a trial by jury.
-'lfhe issues have been tried and the verdict rendered.

[ ] Decision by court. : This action came to trial or hearing before the
"court. The issues have been tried or heard and a decision rendered.

[ 1] ACtion Dismissed. [ ] Rule 12(b), SCRCP [ 1 Rule 40(c) (3), SCRCP
4 [ ] Rule 41(a), SCRCP (Vol. Nonsuit) [ 1 sSettled -
[ ] oOther, Explain:

IT IS ORDERED AND ADJUDGED: [. ] See attached order . .
fx]1 Statement of Judgment by Court ; AU

Order that the eviction action is dismissed, with leave to refile an
appropriate action in the Court of Common Pleas to seek foreclosure and
a declaration of the respective interests of the parties to that action
in real estate and any accumlated funds.

Dated at _Spartanburg

r South Carolina, this 30 day of

November e 19 94. . -
SN,

This judgment was entered on the I3 gday of  December r 1994 , and a
copy mailed first class this _13 day of December , 19 94 94 , to attorneys
of record or to parties (when appearing pro sei as follows:
William E. Walsh Pamela C. Sabee
P.0. Box 5156 148 East Main Street
Spartanburg, S.C. 29304 Spartanburg, S.C. 29301
~ Attorney (s) for Plaintiff(s) Attorney(s) for Defendant (s)
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Ernestine Nesbitt,

Respondent.

LN IHE CUURLT U CumMmun ERDA
COUNTY OF SPARTANBURG ) : wrg
o
Housing Authority of the ) }% -
City of Spartanburg, ) = =
) o
Petitioner, ) P =3
) ORDER OF DISMISSAL ?‘_*'
) Case Number: 94-CP-42-8%3
NP Y
VS. ; T e? o
)
)
)
)

The Housing NAuthority of the City of Spartanburg (Housing

Authority) sought to evict Ernestine Nesbitt (Nesbitt) from housing
administered wunder the Low Rent Housing Home Ownership
Opportﬁnities Plan. The Magistrate decided that Nesbitt's rights
were greater than that of a tenant and that the Spartanburg
Magistrates Court did not have jurisdiction. No appeal was taken

from that Order. 1Instead, the Housing Authority filed a Petition

for ejectment in the Court of Common Pleas, and obtained a Rule to

Show Cause. The Magistrate was correct. The ejectment action is
improper, and the Common Pleas ejectment action is dismissed, with
permission to refile an action in compliance with this order.
Nesbitt entered an agreement many years ago under a federal
program designed to allow low income persons to purchase a home.
The agreement is a combination between a rental agreement and a
purchase arrangement. Under the agreement, as payments are made
and adjustments entered, a fund accumulates which can be applied
toward the purchase of the property, or used for maintenance.

The Housing Authority maintains that Nesbitt is a tenant who
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The . Hdﬁé‘ Buyer Ownership Opportunity Agreement says that
Nesbitt has accumulated equity in an Earned Home Payments Account,
which c¢ould be applied toward a purchase. A There are man;
references in the agreement showing that,Nesbitt has acquired an
equity interest in the property and has equitable rights that would
require foreclosure.

The only case cited as construing this type of agreement is
Cuyahoga Metropolitan Housing Authority vg, Watkins, 491 N.E. 2nd
701 (Ohio App. 1984). The Ohio court interpreted the agreement in
the context of a specific Ohio statute and decided that the
contract was an installment purchase contract, not a lease.
While no similar state statute has been cited for South Carolina,
the oﬁio interpretation makes sense.

It is undisputed that Nesbitt did not draw the agreement, which
is long and uses conflicting terminology. The agreement was
obviously intendéd to be used with 1low income, usually
undereducated persons. Nesbitt resided on the property and made-
payments fbr over a decade. Equity dictates, under these
circumstan;es, thaﬁ ambiguities are to be construed against the
governmental authorities that drafted the agreement.

The eviction action is dismissed, with leave to refile an

appropriate action in the Court of Common Pleas to seek foreclosure

and a declaration of the respective interests of the parties to
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) IN THE COURT OF COMMON. PLE}}S‘
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Housing Authority of the E 2% =
City of Spartanburg, o
Petitioner, = =

ORDER OF DISMISSAL -!

81

Vs.

Betty F. Elmore,

Respondent.

The Housing Authority of the City of Spartanburg (Housing
Authority) sought to evict Betty F. Elmore (Elmore) from housing
administered under the Low Rent Housing Home Ownership
Opportunities Plan. The Magistrate decided that Elmore's rights
were greater than that of a tenant and that the Spartanburg
Magistrates Court did not have jurisdiction. No appealhwas taken

from that Order. Instead, the Housing Authority filed a Petition
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Case Number: 94-CP- 42 é?? 1:r
? N~ —d

for ejectment in the Court of Common Pleas, and obtained a Rule to "

Show Cause. The Magistrate was correct. The ejectment action is
improper, and the Common Pleas ejectment action is dismissed, with
permission to refile an action in campliance with this oxrder.
Elmore entered an agreement many years ago under a federal
program designed to allow low income persons to purchase a home.
The agreement is a combination between a rental agreement and a
purchase arrangement. Under the agreement, as payments are made
and adjustments entered, a fund accumulates which can be applied

toward the purchase of the property, or used for maintenance.
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Elmore and the various parties, and mandate appropriate remedies.

The Home Buyer Ownership Opportunity Agreement says that
Elmore has accumulated equity in an Earned Home Payments Account:
which c¢ould be applied toward a ‘puréhase. : Theré are many
references in the agreement showing that Elmore hés acquired an
equity interest in the property and has equitable rights that would
require foreclosure.

The only case cited as construing this type of agreement is
Cuyahoga Metropolitan Housing Authority vs. Watkins, 491 N.E. 2nd
701 (Ohio App. 1984). The Ohio court interpreted the agreement in
the context of a specific Ohio statute and decided that the
contract was an installment purchase contract, not a lease.
While ho’similar state statute has been cited for South Carolina,
the Ohio interpretation makes sense.

It is undisputed that Elmore did not draw the,aéreement, which
is long and uses conflicting terminology. The agreement was
obviously intended to be wused with low income, usually
undereducated persons. Elmore resided on the property and made
payments £br over a decade. Equity dictates, wunder these
circumstances, that ambiguities are to be construed against the
governmental authorities that drafted the agreement.

The eviction action is dismissed, with leave to refile an
appropriate action in the Court of Common Pleas to geek foreclosure

and a declaration of the respective interests of the parties to



