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IN THE MONICTPAL, COURT, pFA'Hm CITY OF FAIRBORN OHIO

A -JUL.L

FATRBORN APARTMENTS f".;j'. SAIRBORN- GREEHE COUNTYCASE NO:  91-CVG-356
o DEANRYBAK _ ‘

Plaintiff .. CLERK OF CBURTS  (ACTING JUDGE,

. o oo ~ ANTHONY J. ZAHARIEFF)

VsS.

PATRICIA WALKER NI Lo ~DECISION AND - |
| | JUDGUENT ENTRY

Defendant s S T
&) o i & \

—er

ThlS cause came .on “to be tried before ActJ,ng Judge, Anthony J.
Zaharieff. At the conclusmn of the presentatlon of the evidence, the
parties were. glven ‘,ne opportunlty to.file memoranda in support of thelr .
relative’ pOSlthI’lS Both pa.rtles have done so. a.nd thHe Court has
reviewed’ said memoranda ThlS cause is now posturally rlpe for
ad,judlcatlon , . ot

The 'lease herein prohibits the making or permitting of "noise'.
The Court is unwilling to accept that the making or permitting of any .
"noise'' constitutes good and just cause to support legal grounds for
eviction. A reasonable 1nterpretatlon of the term '"noise'" must _
necessarlly lead the Court ‘to conclude that, before noise rises to level
of a'basis for ev1ctlon it must be contlnuous excessive, deliberate
a.nd/or offensive to’ persons of normal and/or average sens1t1v1t1es To
conclude otherwise would not only unduly strain the imagination, but
would also make all noises associated with normal everyday living
automatic grounds for eviction. For example, a literal 1nterpreta.t10n
of the term 'noise' would lead the Court to conclude that the noise made:
by Hanna Lowery's banging on the ceiling in her attempt to stop the :
noise from the upstairs apa.rtment would give the Plaintiff grounds to
evict Lowery. The Court is unwilling to give the term 'noise' such a
literal and strict interpretation. To do so would not only "'shock the
conscience'', but would also accept an invitation to commit plain, :
revers1ble error ' . .

Factually, the Court finds:that 'noise" associated with the
activities of the Defenda.nt 's ch11d are the normal, daily noises
associated with chlldren and the by-product of 11v1ng with them and

.raising them. In th1s factual content;. the Court is unwilling to find
that these noises were continuous, excessive, deliberate and/or
offensive to persons’of normal a.nd/or average sensitivities. Even the
loud playlng of the stereo on limited occasions does not rise to such a .-
level. Apartment 11v1ng, by:its very nature, invites even greater
intrusion into that elusive state of privacy which everyone seeks, but
must, from time to- tJ.me, sacrl.flce as theée price to pay for choos:Lng to
-res1de in a corrmunal rather than hermit soc:Lety The lease makes
reference ‘to’ “repeated minor‘violations". The Court finds that the actsf
complalned of were not- Uyiolations'. Secondly, even if the Court had
concluded that they were. "v1olat10ns",< minor or otherwise, the Court
cannot conclude that they were ”repeated" R
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Although the Court's factual findings herein are already

dispositive of this controversy, the Court would further find that the

Defendant's acceptance of partial rent from H.U.D. vitiates any attempt
on the part of the Plaintiff .to terminate thisvtenancy during the months

said partial rent was accepted by the Plaintiff and constitutes a waiver -

of the Plaintiff's right to terminate the leaSe durlng those months.
(See Fairborn Apartments v. Herman, Case No.' 904CA -28, Court of Appeals -
for Greene County, Oth unreported ) : *; ‘

Having concluded by the above that the Plalntlff is not entitled to
judgment, it is not necessary for the Court t& decide whether or not the
Defendant received the proper notices prior to the institution of this
action. : . S x

Accordingly, the Court enters the followiﬁg ORDERS:
(1) Judgment 1s rendered 1n favor of the‘ Defendant
(2) ‘The Plalntlff s COMPLAINT is hereby dlsmlssed

(3) Costs are assessed against the Plaintiff.

IT IS SO ORDERED:




