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This case came on for trial on August 29, 1985, and by Its_ separate Opinion
this Court found that the Plaintiff is not entitled to a Writ of Re:titution and that
the Complaint should be dismissed. -

IT IS ORDERED AND ADJUDGED that the Complaint of the Plaintiff,
William Lee, be dismissed on its merits and with prejudice as to Defendant, Georgia

Handel. Costs to the Plaintiff.

Ted Schneiderman
Judge

ce:  Mr. Walter J. Vogel, Attorney for Plaintiff
Mr. Dennis Nesalon, Attorney for Defendant
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A trial wes held on August 29, 1985, both parties were present and
represented by counsel, and each presented evidence. Plaintiff seeks 'to eviet the
Defendant for nonpeyment of rent.

The pertinent facts are as follows:

Plaintiff and another are owners of a four-unit apartment building known
as 254 Arch Street, Akron, Qhio. Defendant qualified for a federél rent subsidy.
Defendant rented apartment 4 at 254 Arch Street from the Plaintiff under a lease
agreement and an addendum to that lease, both dated and commencing on March 1,
1983. The lease was for a year and thereafter from month to month. The addendum
provided for a Section 8 Moderate ‘Re'habilitation Rgnt Subsidy. The total rent was
$302.00 pér month of which $290.00 was to be péid' by ¥he Public Héusing Administration
of the United States Goverﬁment and $12.00 by the Defendant. _ Prior to May, 19!?5,
Defendant's rental portion was adjusted to $5.00 per month. The lease provided for e
$57.00 security deposit, which the Defendant has paid.

Defendant failed to pay her $5.0Q paortion of the May and June, 1985,

rent. On June 29, 1985, Plaintiff sserved Defendant with a three-day notice to leave




the premises for "nonpayment of rent (3 months)" Prior to dehvery of the three-day
notice, the Plaintiff dzd not commumcate ta the Defendant in reference to her delinquent
Msy and June rent. ' |
Defendant's rent has been late on numerous oeegsions in the past, and on

one occssion in 1984 she was two months delinquent. During this tenancy the Plaintiff
has acquiesced in the late: payment practice and never insisted that they be made
timely. On only one occasion did the Defendant receive a late payment notice from
the Plaintiff and that was in 19‘84. The Defendant's only present souree of income is
$238.00 per montl; from Aid to Dependent Children, she is now pregnant and presently
cccupies the apartment with her children.
On June 28th Defendant meiled Plaintiff a $15.00 check for May, June
and July rent and told the Plaintiff of this payment when she received the three-dey
notiee, but said he would tgfuse payment. Plaintiff received the check m early July
and approximately the day he filed this acticn, but returned it to the Defendant’.A On
July 5, 1985, Plaintiff commenced this action to evict the Defendant from the premises.
Many of the relevant faects are not in dispute, and the prmmpal issue |
between the parties is whether the Plaintiff complied with the notice of termination
| requirements prior to ecommencing this action. This détefmination requires a review of
Chio law, the Code of Federal' Regulations aﬁd relevant provisions of the lesse and
addendum. | ' ) |

. The three—day notice satisfied the requirements of Ohio law, and in
particular, R.C. 1923.04. The parties agree that 24 C.F.R. $§882.511 eaptioned

"Tarmination of Tenancy” is applicable to this esse. Pertinent subsections of that

regulation are as follows:




24 C.F.E. §882.511(c) Notice of Termination of Tenaney.

@ The owner must serve a written notice of
termination of tenancy on the Family which states the date the
tenaney shall terminate. Such date must be in accordance with
the following: , '

% @ When termination is based on failure to pay rent,
the date of termination must be not less than five working days
after the Family's receipt of the notice.

(2) The notice of termination must:

Y State the reasons for such termination with enough
specificity to enable the Family to prepare a defense.

(i)  Advise the Family that if a judicial proceeding for
evietion is instituted, the tenant may present a defense in that
proceseding.

. & &

(3) Substitution of State and Loeal Requirements. .

In the case of failure to pay rent, a notice of termination
which is issued pursuant to State or local law or is common
practice in the loeality and which satisfies paragraph (cX2) may
be substituted for or run conctrrently with the notice required’
herein. L '

Defendant argues that the Plaintiff should have waited five working days
before commencing this action as required by 24 C.F.RZ'§8§2;511(chXi), but the Plaintiff
contends 'tltlat 24 C.F.R. §882.511(cX3) allows for the time limits under Ohio law to be
substituted‘ for that requirement, and this Court agrees with that interpretation. Further,
Plaintiff minimally complied with the requirements in 24 C.F.R. §882.511(cX2)@) & (ii).

Eowever, consideration must be made of the provisions in the addendum,

and in particular, paragraph {., which provides in part as follows:




« « + The Owner must give the Family a written notice
of any proposed termination of tenancy, stating the grounds and
advising the Family that it has an opportunity to respond to
the Owner. ... In addition, a copy of the notice must be
furnished simultaneously to the PHA. ... .
‘ There is no evidence that Plaintiff gave Defendant written notice that
she had ™an opportunity to respond to the Owmer™. There is nothing in the three-day
notice that can be construed as giving such notice and further, there was no evidence
that a copy of the notice of termination was given to the PHA, the Akron Metropalitan
Housing Authority, or other agency or agent of the United States Government. This
failure Is nat m;rely a lapse in a technical reduirement es these provisions ere in
| furtherance of the basic principles in the Federal legislation providing for Sueh
supplemental payments from the United States Treasury. Feder-eﬂf subsidized lahdlord-
tenant relationships are in & tﬁnéh different posture than normal, and a tenant has been
selected for such. assistance because such individual meets certain specified qualifications
and to remove such tenant deprives her of that special status. One of the specific
purposes of the Federal Housing Acts is to provide decent shelter for individuals who
lack the financiel means to provide the same without governmentil aid. When the
Plaintiff accepted the Section 8§ moderate rehab subsfdy and entered into the agreements
with the Defendant, Defendant became an occupant of the P’iaintiff’s premises on &
basis dxfferent ‘from an ordinary tenant a.nd by recemng the benef1ts he must also
accept its burdens.
. Finelly, the Defendant presented & strong argument for denial of the
forfeiture on equitable grounds, but for the reasons already stated, there is no reason

to pursue that issue. However, it should be noted that Defendant deposited all delinquent
rent with the Clerk of Akron Municipal Court, that the Plaintiff has Defendant's $37.00

security deposit, and the monthiy delinquency was a very small portion of the total




rent received by the Plaintiff ($5.00 as compared to approximately $295.00). Plaintiff's
Writ of Restitution should be denied and the Complaint dismissed.

Judgment acéordingly. B

[lee=  Mr. Walter J. Vogel, Attorney for Plaintiff
Mr. Dennis Neslon, Attorney for Defendant




