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FINDINGS OF FACT

1) DefeqdantAis the owner of an apartment-buiiding located :t 2713.
Hampshire R§ad, inlcléveland apd is a Landlord within the purview }f Chapter
5321'qf the_Ohio Revised Code. The Plaintiffs were Tenamnts in Apt. #1 at
2713 Hampshire during ‘the periods in qu;stion and paid $295.00 per month in .
rent. éThé Court ﬁoteé that one Plaintiff may have moved from the premises
befofe‘Jan. 19, 1979. ‘The move is irrelevant since all mattersbheréin apply.
jointly to the tenants.) |

2) bn January‘lg, 1978 a‘winter storm blew in several Qindoy; of at
least 2 units of the apartment building causing snow and cold to eiter the
premises. - This forced the tenants to vacate the preﬁises and find other
shelter for three weeks while temporary reéairs were made.

3) After the temporary‘repairs weré made, nbthing further wa: under-
taken in the way of permanent repairs to the apartment unit.

4) On July 31, 1978 the Tenants served a notice on the Landl rd pursuant
fo,O.R.C; 5321.07 coﬁtaining a list of apartment defects, includin; the
windo@s. Among the other defective items were the refrigerator; r .ssing
screens, hole in bathroom floor, broken front AOOr lock,. defecfive screen door,

storm damaged interior ;oors and door frames, defective radiator y.lve, broken
kitchen light fixture and defective bathroom tile. The Couft find the
windows were the most serious item in need of repair singe tﬁey we e not

weather tight.

5) Omn Sepﬁ, 1, 1978 some of the repai£s~were completed from he stated
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list bug‘sevérallof the ‘defects, including the windows, were nét 'emedied ;ud |
the Tenants_dépos;te§ fheir rent in the amount of $295.00 with th. Clerk of
Court pu?suaﬁt to O.R.é. 5321.07.

6) All'of ﬁhe’défective conéitions, except éhe window repai s were
cor:eﬁted in'Séptember, 1978. '

7. Thejfenanté continued monthly rent depositing in the amo: nt of
$295.00 until January, 1979.

8)' The window repairs were completed on January 19, 1979, e: actly one

year after the windows were blown in.

9) The.parties have Enterea inﬁo a settlement agreement for rent deposits

éfter January, 1979 -which are not now at issue.

CONCLUSIONS OF LAW =

This matter comes befqre the Court on the Landlord's Motion or Release
qf Rent Héld‘in Escrow pursuant to O.R.C. 5321.09 an& 5321.10 and Tenants'
MotionAfor‘Reducfién in Rehtipursuant to 0.R.C. 5321.07. Landlor 's claim
‘that Iénants monthl& rent depositing Qith the Clerk of Coﬁrts fro September,
-1978 tq;Januafy, 1979 ﬁ&s in bad faith pursuant to O.R.C. 5321.09 (D) is also
 before the Court as an insepérable issue which must be considered by the Court
in deciding whether the Tenants rent depositing was lawful and th refore as one
factor in deciding whetherAthe Landlords are eptitled to the rele se as re-
quired by 0.R.C. 5321.09 and 5321.10.

The findings of this Court are that:

1) The Landlord vioiated the obligations imposed upon him b O0.R.C.
5321.04 (A) with regard to the conditions contained in the Tenant July 31,
1978 notice; specifically the defects violating O0.R.C. 5321.04 (A were the
lack of weather tight windows, broken windows, defective refriger tor and
missing screens, broken front door lock, héle iﬁ bathroom floor, . efective
screen door, storm damage to interior door frame and doors, defec ive bathroom
tile and broken radiator valve.

2) As a result of the Landlord's failure to repair the cond tions
complained of ip the notice served upon the Landlord by the Tenan s on July 31,
1978 and required by the 0.R.C. 5321.04 (A)t,Tenant is entitled t damages
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pursuant to 0.R.C. 5321.07 (B) and 5321.12.
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.3) ;Tenan:s' rent deposits between September, 1978 and Januéry, 1979
were ﬁfocedﬂrally pfoper and were made in good faith. Landlord has failéd
to show any of the foﬁr required factors for a O.R.C. 5321.09 (D) bad faith
‘claii that:

A) There was no reasonable belief ﬁy the fenants of violations of
d.R.C. 5321.04 (A) c&nditiohs, the rental agreement or possible violationsiof

_other building,’hédsing or heaith codes. 4
. B) The conditions at issue were the resultiof acts or omissions of the
‘Tenants;

C) The Tenants écte& maliciously with the intent of causing the Landlord
hérm. '

Dj The Landlord was actually harmed as a dirqct and proximate consegquenc:
of the Tenaﬂts' actions.

Absent all .of these factors no aétién for bad faith exigts.

Landqud's contention that the rent deposiﬁing.was in bad faith since
some repairs were made is contrary‘to the letter and spirit of O.R.C. 5321.07.
First,'Léndlord's admission of its failure to make some repairs within the
Tenants' thirty &ay notice is an acknowledgment of the fenants' reasonable
belief of defective conditions. The rent depositing provisioﬁs of 0.R.C.
5321.07 give'Landlords ample time to repair conditions and a failure to

make repairs within said time for whatever reason permits the Tenant to

seek the review of a Court. The Landlord is then also provide@ an opportunity
for an impartial review of the repair situation.

‘Secondly, Tenants' orél complaints and Landlqrds' knowledge of the major
defective conditions for some six months pridr to the thirty day written
notice is conétructive notice gs to the conditions. The purpose of Chapter
5321 would be nullified if a Landlord were able to claim bad faith rent
depositihg after more than half a year of ignoriﬁg a serious situation.
Landlord's claims against Tenants for bad faith ¥ent deposits under O.R.C.
5321.09 (D) are dismissed.

4) Teﬁants are awarded dgméges for loss of the benéficial use and value

. . .
of their suite as a result of Landlord's failure te comply with 0.R.C. 5321.04

in the amount of: A) 15% of the rental for September, 1978 or $43.50 since
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several items incluging the windows were mnot repaired after notice, B) - 10%

of the rental for October, 1978 or $29.00 since the windows were 13t repaired,
C) 20%Z of the rental for November, 1978 or $58.00 since the windcws were not
repaired and the need for ﬁeather.tight windows sigpificantly inci 2ased with
the deteriorafibn of weather conditionms, D) 20% of the rental fo: December,A
1§78 or $58.00 for the reasons set forth in "C", and E) 25% éf tt 2 rental for
January, 1979 up to and including January 19, 1979 or $45.03 for 1:2asons set
forth in "C". The Teﬁan;s total award is $233.5$ with costs to tt2 Landlofd.

5) This award is made pursuant to 0.R.C. 5321.07 (B) (2) anc O.R.C.

5321.12 as pfeviously interpreted by this Court in the case of The Pagodé Co.

vs. Donald C. Smith, et al., Cleveland Heights Municipal Court Ca: 2 No. 76-CV-F

1548 (unreported), aff'd. Ct. Appeals' Eighth District, Case No. 17936 (unre—

ported), and further supported by Lgstef vS. Bowman,152 Ohio App. 2d 379 (1977)

6) Tenénts state ép pages 6 and 7 of their brief that the& : re not
‘attempting té recover prenotice (notice of July 31, 1978) damages in the way
of rent reduc;ion pursuant to 0.R.C. 5321.07 (B) 2 and therefore taie Court
does not consider tﬁisjissue. -

7) Tenants claims for further damages to personal prope?ty, Eo;
retaliation, for breach of contract and all other claims by eithe:r of thé
parties are reserved for further consideration by this Courg.

The Landlord's further requested that the Court release purstant to O.R.C.
5321.09 and 5321.10’the balance of ﬁhose funds deposited by Tenant s pursuant
to O,R.C; 5321.07. .

8) This Court as a legislative creation has those powers cor ferred by‘
statute. Under 0.R.C. Chapter 1901, specifically 0.R.C. 1901.13 ()), the
Court has the power "to c;ntrol and distribute all property...levi:d upon or
seized by any legal process issued by the Court, which may come ir o the hands
éf its officers."

9) Where, as in this .case, funds are deposited with the Cour - pursuant
to statute,. the Court controls aﬁd preser&es thoée funés pen&ing ¢ deter-
mination of all legal and equitable remedies necessary or proper for a complete
determinatioﬁ qf the rights of the parties.

10) To further buttress this position, O.R.C. 19231061 was eiacted by

the legislature simultaneous with Chapter 5321 of the Ohio Revised Code
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0.R.C. 5321.07, allowing rent deposits, and 0.R.C. 5321.12, which allows
Tenanﬁ io Tecover damages, should be read in conjuc;iou with 0.R.C. 1923.061
which aléo authorizés Tenants to cougterclaim when the Tenants are sued for
possession. Specifically, O.R.C; 1923.061 authorizes the court in its dis-
cretionlto ﬁrdér rent deposit during the pendenc& of the action.

In an action for possession of residential
’ premises'based upon nonpayment of the rent
or in an action for rent when the Tenant is
in possession, the Tenant may counterclaim
for any amount he may recover. under the
rental agreement or under Chapter 5321. of
the Revised Code. In that event the court
from time to time may order the Temant to
pay into the court all or part of the past
due rent and rent becoming due during the
pendency of the action. -After trial and
judgment, the party to whom a net judgment
is owed ‘shall be paid first from the money
paid into court, and any balance shall be
satisfied as any other judgment. O.R.C.
1923.061 (B). (Emphasis added.) '

11) 1In the case at bar, the ?enants' fiiing of a complain; against the
Landlord and the depositing of rent with the Court is analogous to a counter-—
claim and rent depogit by Tenants specified in O.R.C. 1923.061.

125 Section 5321;09 (C) mandating full release of the balance of rent on
deposit to tﬁe Landlord would only be applicable when: A) the Landlord files
an application for the release of rent; B) the Court finds that the condition
| contained in the notice has been fully remedied; aqd C) these are related
claims on.the part of the Tenant pending before the Court. The Court would
alﬁays consider the Landlord's request for partial release of rent if there
is a dgmonstration‘of legitimate need, as required by 0.R.C. 5321.10. There
has been no such demonstration of need in this case.

A 13) The'CQurt, for the reasons set forth, overrules Landlord's motion
for release and will retain the balance of those funds on deposiﬁ pending
resolution of all claims of the parties.

14) . It is further ordered that a trial be set om all remaining issues

within the next 60 days.

~

- SARA R. HUNTER, JUDGE
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