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This cause came on to be heard upon the pleadings and the

transcript of the evidence and the record in the ......Bedford Municipal Court,

and was argued by counsel for the parties; and upon consideration, the court‘ﬁi:ds no error preju-

dicial to the appellant and therefore the judgment of the __... B.edfathnninipal_.Court

is aﬁ'u'med Each a.sa:gnment of error was reviewed and upon review the following- disposition made:
On June 29, 1973 plaintiff-appellee Louis Litoff filed an action in

- forcxble entry and detainer in Bedford Municipal Court against defendant-apl;;lla.nt

D. H. Overmyer Co., Inc, Tria.l was set for July 18, but the defendant obta.med ,
| 'a;, c:r;r;tinuance until July 25, On7J uly 24 the defendant filed a plgading captioned -

"Answer, Counterclaim, Jury Demand.' The first seven pages contained the -
.answer and counterclaim and were signed by the defendant's attorney, The
" eighth f:é,ge.conta.ined the jury demand and prpof of service, neitﬁer'of which. \w;aa )
.signed. | |

~The following day at trial the de.fendant orally renewed the 5ury demand,

.
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The trial judge overruled the motion because the writter demand was not signed
‘and not filed three days before trial as required by R.C. §1901.24., The 'de'fex:xda;.nt
appeals, contending that jury demands are now governed by Civil Rule 358(B) and
that ttis rule does not require that the demand be signed nor that it be filed thrée -

 days in advance of trial.

.' Civil Rule 38 provides in pertinent part:

(B) Demand. Any party may demand a
trial by jury on any issue triable of right by a
jury by serving upon the other parties a demand
therefor in writing at any time after the
commencement of the action and not later than
fourteen days after the service of the last
pleading directed to such issue. Such demand
may be indorsed upon a pleading of the party.

' (D) Waiver. The failure of a party to serve
o " a demand as required by this rule and to file it as
: o required by Rule 5(D) constitutes a waiver by him
of trial by jury. A demand for trial by jury made
as herein provided may not be withdrawn thhout
S the consent of the parties.

Appgllant é,rgues that the word "indorsed" in Rule 38(B) merely means "attachéd“ ;nd .
does not require that the demand be signed. I;Iowever, under tﬁe Rules all papers -
to be f:.led w1th the court mustbe sxgned
| o o The rules apphcable to captmns, signing,
and other matters of form of pleading apply to all

motions and other papers provided for by these
rules, Civil Rule 7(B)(3).~

‘Thc tr 13.1 judge was thcrefore correct in holdmg that 2 jury dema.nd must be swned
but errcd in finding that this demand by the defendant was not signed., The captxon
of the pleadmg contamed the words “Jury Demand." The demand was endorsed on the

- pleading as allpwed by Rule 38, and the signing of the pleading also constituted a

signing of the demand.

N ‘The appellee contends that the trial court should have disregarded the
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jury demand because the proof of service was'unsigﬁed. Although Civil Rule 5(D) .
requires that the proof of sarvice be signed, the failure of the appellee to object to

the pleading on this basis at trial precludes him from raising the is sue on ai:pea.l.

See Conn v. Rhodes, 26 Ohio St. 644 (1875).

.Notwiths‘tand'in'g that we find the jury demand was signed and any error relatin:

to proof of servxce was wa.wed the trial court correctly ruled that the demand was not’

timely filed. R C. §1901 24 provxdes tha.t a demand for a jury trial must be made not less

than'three days before the date set for trial. The appellant contends that the time
requirement of this statute has been repealed by Rule 38. Although the a.ppellant d1d _
not file the demand three da.ys before trial as required by the statute, he did attach

the demand to a pleadmg as perm1tted by Rule 38. The demand therefore was txmely

;under'the‘Rule but-not under the statute.

The Ohio Constitution, Art. IV, Section 5(B) authorizes-the supreme court
to prescribe rules governing civil procedure, That section also provides: ALl laws

in conflict with such rules shall be of no further force or effect...." Sucha prdvision

is necessary because the legislature in 2pproving the rules could not anticipate all

" possible conflicts and thus could not expressly repeal all conflicting statutes,

However, the supreme court and the legislature also recognized that certain

civil proceedings are designed to serve special functions, The applicatioriof the e '
generel mandates of the civil rules, and the resulting repeal of the cotresponding |
statutee;can serve te det‘eet the purpose of sucha procee.ding. .'As ‘.aAlj'es.'u.l.t,» Civi.i‘.Rule lt
states.that the rules do not apply to speeial statutory proceedings ""to the e-xte.pt that the;r
would bt,' thei:; yature be clearly inappl'icable. " |

The issue in the present case’is whether the jury demand provision of

fRule 38 applies in the special statutory procedure of forcible entry 2nd detainer. The
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