This action came on for trial befoge the Court, cerey, J.

presiding, and the issues having been duly tried and findings

ﬁeving been duly rendered. . ,_ '

IT IS ORDERED AND ADJUDGED * ‘ . ‘

that the defendant, Joyce Donnelly, retazn possession of
the premises at 227 Cottage Street, Bedford Towers.ihi?“A

ADefendant.is to recover h~r costs of action. |

Dated at Taunton, Massachusetts, this Second day of May, 1985.

' By the Court ST
(Carey, J.)
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This s'ummarf; process actiop 'wa‘s. firet tried in New
Bedford Dz.strict Court. Judgment epfeged for t‘he' defendent,
- Joyce Donnelly,_ ("Donnelly ), on June 12, 1984, whereupqn the
plaintiff. ’ Peaboay“ Properties Inc., ("Peabody") « landlord of -
the defendant, tinely moved fox: a "trial de novo 1n Superior

- Court pursuant to G.L. c. 239, s 5. ',;'be parties came before
. this court on 'rebfuarywls, 1985, for a jury.waived trial on the
-~ merits - of plaintiff's action.'} Afte: ' affo:din-g full

consideration to the testimony of witnesses preseﬁted, the

'exhibits submitted, :esponses to requests fer admissiens, with

a11 reasonable inferences derived theref:om, this court finds

Q-.

. "su and rules as follows: R B G T T -
: T ’ ‘ - . C s ' .-
R .
g":"" o . :{:::.



w o
l. The plaintiff is the owner of Bedford Towers, a 157

'unit apartment complex. located in New Bedford, Massachusetts,

This complex is a project subsidized under the so. called "EUD

Section 8 New Construction Program®™. *

2. Plaintiff, .1andlord, and - defendant, tenant were. )
parties to a written lease for an apartment in Bedford Towers

in 1981. ©On or abont December 1,4 1982 the partiee executed a

second lease ’(Aadmitted as plaintiff's exhibit 1, attached and

1ncorpora£ed herein_as Appendix A) for premises located at 227
Cottage St., also iwithin the same complex. AAt the present

time, Donnelly; a ‘welfare recipient, lives in this apartment.

~ with her :etarded son, daughter and grandson. S B L

3. The tenancy between Peabody & Donnelly is governed by~4
the lease‘ agreement between the parties and by federal
regulations related to the HUD Section 8. New Construction
Program, particularly 24 CFR 880. 607 (admitted ag plaintiff's
Exhibit 7 attached and incorporated herein as Appendix B). |

Defendant's rent at 227 Cottage St. 1s subs1d1zed through thzs

‘a monthly basis, unless terminated under Paragraph 22.

Section 8 program.

4. Paragraph 2 of the lease agreement above contains a

provision which automatically renews the defendant's tenancy on

-t

L]
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5. During defendant's tenancy at 227 ".Cottage St., on or.
about July 6, 1983, an altercation took place between
defendant's lformer. husband Gil . Ventura {(Ventura) and
defendant's boyfriend John Duarte (Duarte). . -. S .

6. This altercation took place “in the evening outside
defendant's apartment. It occurred after Ventura ‘had come to
defendant's apartment to visit his daughter and -resulted in
Duarte being stabbed in the arm. - Both men.'th_en transported
themselves to the hospital. |

7. Donnelly was not invoived in this altercaﬁion, nor
could she have have done anything to prevent it. There had =«
' been no previous altercations between Duarte and Venfura. N.or._'
had there been any similar incidents between the two men
subsequent to ﬁuly’ 6, 1984. Neither ,D\.sarte nor Ventura -was a
member of defefxdant's household at the time of the July 6, 1983
_incident. ] : L L \\ |

8. Defendant reported tiu'.s inciéént ~ to Patricia’
Roderick, the building administrator at Bedford Towers, on the
morning of July 7, 1l983. Roderick filled out an “Incident

Report” which states inter alia that is was the defendant who

' reported the incident. Roderick subseguently sent defendant a ‘

_ letter on July 8, 1983 regarding the incident.  Roderick
‘admitted in court that she “couldn't suggest anything . Mrs.

Donnelly could had done to prevent the stabbing™ incident.

» - -
® e : . .



9. Several weeks after the July 1983 incident, Dorinelly-
-changed her locks in order to pteverit Duarte's admittance to
her apai:tment. Donnelly paid for the J,oék changes. _Subsequent
to this incident, she also caused to be issued ahd'serve‘d fdut
(4) Notices Not to Trespass against Duart:e. |

10. On or about March 4, 1984,"defendar;t' was ﬁhé victim
of an unprovoked assault by Duarte. This 'assaul_tll occurred
while defendént’ was _walking" in her pa:king‘ lot at-:_:_ 'Bedfcid
Towers. When Duérte- assaulted her.- Donnelly :'anv to her

apartment and locked the door behind her to prevent Duarte from

k., gaining adm.ttance. She immedlately ‘telephoned the police.

Before the police arrived, Duarte bad lucked down Donnelly s .

back door and damaged it. Duarte was not a member of a,_.'-“

defendant's household when this assault occur:ed ‘ A
11.' On the afte:noon of March 4, defendant teported this

"incident to the plaintiff‘s bu:.ldzng adm.mstrator who then
prepared an incident report. A

12. j After this ‘incident, Donnelly obtained another"

.Notice Not to Trespass against Duarte. - She alsé pressed

- charges against Duarte for destruction of property and obtaihéd

- a restitution order from the court for the damaged door.



13.  After this incident, Donnelly also asked that

Peabody, as landlord, obtain an order restraining Duarte from
entering Bedford Towers. She received a negative response on

the basis that Duarte had relatives living in Bedford Towers

. . ‘e
with whom he had a right to visit. At that time, Duarte's

sister and brother in law lived at Bedford Towers.

l4. On or about March 17, 1984 plaintiff served a Notice

of Termination of Tenancy (admitted as plaxnt:.f.f's E exh:.bit #5 

attached and incorporated herein as Append:.x cC.)

"~ 15. This Notice of Termination referred to the July 6,

1983 and March 4, 1984 incidents as reasons for termznation and

specified that Donnelly was in matenal non—oompl:.ance with the

follooing par'agraphs of her lease.

1. Paragraph 10b: Not to destroy deface or damage
: any part of the unit.

2. 'Paragraph 13(c): Not to engage in or pei:"niit
.. unlawful activities in the unit, in the common

areas or on the project grounds.
3. Paragraph 1l3(c): Not to make or permit acts

that will disturb the rights _or comfort of
neighbors.

4. Paragraph 23: Not to create or permit serious -
or repeated interference with the rights and
quiet enjoyment of other tenants and not to
damage the unit or common areas.
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16. Subsequent to receipt of this Notice of Termination,
defendant requested an informal conference between the parties
on or about April 4, 1984. Following this conference plaintiff
filed this Summary Process Action, causing a ‘Summons and
Compleint to be served upon Dunnelly son or about Aptil 28,
1984. | '

L]

17. On ‘March 3, _ 1984;’ this matter was tried on ‘the :
merits in New Bedford m.stnct Court.~ Judgment entered EEo: the

defendant on or about June 12, 1984. Pla:.nt:.ff tmely appealed -

this Juagment pursuant to G.L. c. 239, § 5.and G.L. c. 231, S

'97. The pa:ties came before this court on Pebruary 15, 1985 -

for a trial de novo. .

- ROLINGS OF LAW

"l. . The December l. 1982 lease between the partxes and.
Section 8 of the United States Bcus:.ng Act of 1937 and telated
subsidized housing :egulat:.ons (see e.g. 24 CRF 880.607 et

__g ) govern the tenancy at issue here.

2. Parag:aph 23 of this lease agreement entered into by

the parties permits termination of defendant's ,tenancy for

inter alia *"material non'-eompliance" with the terms of the

lease. Pataéreph 23 also dictates that "any termination of



this agreement®™ -- must be carried out in accordance with HUD
. regulations, state and local law and the terms of this

agreement. '
3. The lease defines "material non-compliariée'! as:

*Material noncompliance includes, but is not limited
to, nonpayment of rent beyond any grace period
available under State Law; failure to reimburse the
Landlord with 30 days for repairs made under
Paragraph 11 of this Agreement; repeated late
payment of rent; permitting unauthorized persons to
live in the unit; serious or repeated damage to the
unit or common areas; creation of physical hazards,
serious or repeated interference with the rights and
quiet enjoyment of other tenants; failure to repay
unauthorized assistance payments; and giving the
Landlord false information regarding income or other
factors considered in determining the Tenant's
rent.* (para. # 23(b)). ‘ '

Federal régulatiori further defines "material non-

-

compliance® as: .
*(3) Material noncompliance. The term material
noncompliance with the lease includes (i) one or
more substantial violations of the lease or (ii)_
repeated minor violations of the lease which disrupt
the 1livability of the' building, adversedly affect
the health or safety of any person or the right of
the leased premises and related facilities,
interfere with the management of the building or
have an adverse financial effect on the building.
Nonpayment of rent or any other financial obligation
due under the lease (including any portion thereof)
beyond any grace period permitted under State law
-~ will constitute a material noncompliance with the
. lease. The payment of rent or any other financial
obligation due under the lease after the due date
. but with the grace period permitted under State Law
> will constitute a minor wviolation.” (24 C.R.F.
881.607(b) (3).) : .

o
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3. Reguiations governing the Bection 8 tenancy at “ issue |
here provide that *in any judicial action instituted to evict
the f.amily, the owner may not rely on any grounds which are
different from the reaaons set forth in the.nc'tice." ‘24 C.F.R.
880.607(3). - . . |

4. This court rules that any proven violation of the
lease, constituting "material noncompliance, ‘and cited as
reasons fcr terninaticn of the tenancy, must be found to ‘be
substantial in nature or ones that have repeatedly occux:red. :

Such viola.t:.ons must have a negat;ve impact on other tenants,

5 on the management of the pro:ect itself or on: the progect‘

pbyszcal or ﬁ.nanc:.al cond:.tzcn. Th:.s court £inds no such

showing here. There were no "ser:.ous or repeated" "1nstances

' of damage® to the unit, (paragraph 10 of the lease) unlawful'

activities. (paragraph 13 of the lease) or interference with
the rights and qu:.et enjoyment of other tenants (paragrph 13(c)
and 23 of the lease) wluch the defendant ezther pernutted or
caused. o , : ' - ‘

5. .. Nor does thzs court fxnd "other good canse"' for

termination of the tenancy here. (See paragraph 23 (b) (3) of the

lease).
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6. In so ruling this court is mindful that cause may
not always involve fault by a tenant. . Spence v. O'Brien, '15'
Mass. App. Cﬁ. 489, 4§9 (1983). Cause 15' a general term and
must take on much of its ;eaning from the conf'ext' in which it

is used. 1d. '

9. In this case, Duarte's and Ventura's conduct and

related incidents 1nvolving' the defendant do ﬁot’h cdnstitute

*good canSé" for the termination hei:e'. Whether there was cause
to evict depends upon Duarte' s and Ventura's status within the
apartmgnt and upon Donnelly's awareness of an abili_ty to |
prevent their activities. Id. at 494A and case cited.‘ 'I'he,: T
Supreme Judicial —éourt has drawn dist’inctionsl ‘betweer; '
misconduct by household versus nonhonzxsehold members. Spence v.% '
Reeder, 382 Mass. 398, 420 (1981). If the c:'iﬁ{inal'acts were
performed by a tenant's relative who was not a resident_ in the
household at the time he committed those acts - there might
well be no cause to evict the tenant. Id. The situation may -
be different when the mliscreant is a member of the tenant's

household. Id. BHere, however, neither Duarte nor Ventura was

a member of the tenant's household at the time of the

incidents.
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8. Even if Duarte had been a xnembe"r of the tenant's
. household, Domnelly could not be held 1liable for this
activities because she sought outside help to brevent his
continued presence. SE. ence v. Gormley, 387 Mass. 250, 266
(1982). Her attempts by means of notices not to quit and
changing the locks constitute evidence of such measures. When
é tenant has taken such measures, she. has don? all she can and
should not be held responsible for violence rthat nevertheless
occurs. Id. | o ' ) . _‘
9. Since this court has found that Donnelly counld not
\‘_f have foreseen not | prevented Duarte's or Ventura's violence, -
there is no cause to evict. ;g. at 265. Thetgfore, this court
rules that évidence of the g:ircumstances of the'irv activities at -
Donnelly's apartment is insufficiené' to impose upon defendant

liability for those activities because she had no ability to

X

~.

prevent them. Spence v. O'Brien, at 494.

ORDER
For all the foregoing reasons, this court hereby Orders
that judgment for possession of the permises at 227 Cottage

Street Bedford Towers be entered in favor of the defendant,

. Joyce L. Donnelly. °

iam H. rey

K ', - Juaticize of the
Superior Court
Dated: A‘L(" Zb . '



